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EQUAL ACCESS TO HEALTH CARE: PATIENT 

DUMPING 



WEDNESDAY, JULY 22, 1987 

House of Representatives, 

Human Resources and 
Intergovernmental Relations Subcommittee 
OF THE Committee on Government Operations, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9:35 a.m., in room 
2247, Raybum House Office Building, Hon. Ted Weiss (chairman of 
the subcommittee) presiding. 

Present: Representatives Ted Weiss, Thomas C. Sawyer, Jim 
Lightfoot^:and Ernest L. Konnyu. 

Also present: Representative Nancy Pelosi. 

Staff present: James R. Gottlieb, staff director; Patricia S. Flem- 
ing, professional staff member; Pamela H. Welch, clerk; and Mary 
Kazmerzak, minority professional staff. Committee on Government 
Operations. 

OPENING STATEMENT OF CHAIRMAN WEISS 

Mr. Weiss. Good morning. The Subcommittee on Human Re- 
so\:rces and Intergovernmental Relations will come to order. 

I ^za going to start today's hearing a little differently. I want to 
tell you about an incident that actually occurred recently in Cali- 
fornia, but could have happened anywhere. 

A pregnant woman, whose labor pains have begun, knows she is 
about to give birth. She goes to the emergency room of a nearby 

Erivate hospital. The emergency intake staff interview her and ask 
er about her ability to pay and her insurance status. 
She is uninsured and has no means to pay the hospital for deliv- 
ering her baby. Preliminary tests that might have shown that her 
baby is in trouble are not done. The hospital staff refi^ to admit 
her, and she has no way of knowing her baby is having difficulty. 

After waiting 3 hours in the emergency room, in active labor, she 
prevails upon the hospital staff to send her by ambulance to the 
nearest public hospital. After she arrives at the public hospital, her 
baby is born, but it is dead. According to the physician in the 
public hospital, had she received prompt attention, her baby's life 
could have been saved. 

Stories like this one, of sick or injured people, people who are re- 
fused treatment at hospital emergency rooms because of their in- 
ability to pay, occur with alarming frequency in all parts of this 
country. Patient dumping can take many forms. The most common 

(1) 
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is for economic reasons. It can be carried out by transferring a pa- 
tient to another hospital, refusing to treat them, or subjecting 
them to long delays before the patient finally leaves. 

Dumping may involve discrimination on the basis of poverty, 
race, ethnicity or appearance. Dumping can result from nospital 
policies and practices that include requiring advance payment, re- 
fusing to accept Medicaid, refusing to treat persons who do not 
have a personal physician on staff, and refusal to treat patients 
with undesirable conditions such as intoxication or overdose symp- 
toms. 

The transfer of patients from one hospital emergency room to an- 
other is a common practice. During the past 5 years, patient trans- 
fers have increased markedly, as nave the number of people with- 
out insurance. In 1977, there were 25 million uninsured Americans;. 
Today, there are 35 million. Studies show that the dumped patients 
are disproportionately poor, black, Hispanic, and native American. 
A large percentage are the working poor. Dumping of people sus- 
pected of being infected with the AIDS virus is ou the rise. 

There are at least three Federal laws governing inappropriate 
patient transfers. Legislation was enacted last ^ear under the lead- 
ership of Congressman Pete Stark that prohibits the transfer of 
medically unstable patients. 

Additionally, hospitals built with Hill-Burton funds must provide 
emergency care to certain individuals regardless of ability to pay, 
and civil rights laws bar discriminatory treatment such as dump- 
ing for reasons related to race, national origin or handicap. 

This morning we will hear from people who have knowledge of 
dumping as a personal experience and from a profescional perspec- 
tive. We will also hear testimony from three administration wit- 
nesses who will report on Federal efforts to enforce the anti-dump- 
ing laws. 

At this time, I am pleased to call on our distinguished ranking 
minority member, Mr. Lightfoot. 

Mr. Lightfoot. Thank you, Mr. Chairman. I appreciate your call- 
ing this hearing today to examine access to emergency health care 
services by our Nation's poor and uninsured individuals. 

As Chairman Weiss indicated in his opening statement, laws 
exist which prohibit hospital emergency rooms from refusing to 
treat individuals with emergency health conditions or transferring 
unstable individuals to other hospitals. 

This practice, known as i)atient dumping, is a serious problem, 
and deserves thorough, ongoing consideration in Congress. 

One of the laws which prohibits patient dumping was approved 
by Congress last year, as part of the Consolidated Budget Reconcili- 
ation Act, the acronym of which is COBRA, and I think in the 
places where it bites, that is a pretty good acronym. This n-. w law, 
effective August 1, 1986, prohibits hospitals from transferring a pa- 
tient until his or her condition is stabilized, and they have secured 
approval from the hospital that will receive the patient. 

For those hospitals who refuse to comply with this provision, 
their Medicare provider agreements could be terminated or sus- 
pended, and they could face monetary and civil penalties. 

The hearing today should give us a better idea of the extent of 
the problem of patient dumping, and whether current laws are ade- 
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quate to address the problem. In addition, it is important for this 
subcommittee to learn more about how the Department of Health 
and Human Services plans to implement and cooniinate the new 
patient dumping provisions. 

Furthermore, it is essential that we review whether HHS has 
been adequately enforcing the community assurance provisions of 
the Hill-Burton Act which require hospitals to treat certain indi- 
viduals with emergency health problems. 

Mr.^ Chairman, I look forward to hearing the testimony from 
today's witnesses. They should provide us with some good informa- 
tion on whether the current laws are adequate and whether fur- 
ther action is necessaiy to make sure that poor and uninsured indi- 
viduals are not denied health care services, particularly during an 
emergency. 

Thank you, Mr. Chairman. 

Mr. Weiss. Thank you, very much, Mr. Lightfoot. 

Let me indicate before we begin that the House will be going into 
session at 10 o'clock. From time to time, we may be interrupted for 
votes. We will attempt to make the breaks as brief as possible and 
we will move expeditiously. My hope and expectation is that we 
will be able to complete the hearing in one continuous session, 
rather than breaking for lunch. 

I should also note that from time to time members of the sub- 
committee will be going to other scheduled appointments and then 
perhaps returning to us as we go along. 

Our first witness is Representative Pete Stark. Pete, welcome. 

The legislation that we will be discussing today is authored by 
Mr. Stark and was adopted by the Congress last year. Mr. Stark is 
the chairman of the Health Subcommittee of the Ways and Means 
Committee and is a Member who is most involved with health-re- 
lated matters through the work of that subcommittee. 

We very much appreciate your work and the ability to partici- 
pate with us. We know that you have important legislation on the 
floor today, as a matter of fact. You may proceed as you like. 

STATE?/i(ENT OF HON. FORTNEY H. (PETE) STARK, A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Stark. Thank you, Mr. Chairman. I appreciate the work you 
and your distinguished ranking member are undertaking. 

I have a prepared statement, and I would like to submit it for 
inclusion in the record;^ if you desire. 

Mr. Weiss. Without objection, it will be entered in the record in 
its entirety. 

Mr. Stark. To summr nze and perhaps to philosophize with you 
for a moment or two, you are today going to hear anecdotes which 
will sound like the worst horror stories you could think of. You are 
going to hear statistics which will support the fact that these anec- 
dotes are probably not just happenstance or rare instances. 

What you will not find, in my opinion, is some concerted effort to 
deny medical care to people. You will find cases of indifierence, I 
suppose motivated by greed. You will find cases of people just too 
busy to take the extra time to determine what is needed medically 
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to stabilize somebody before they are transferred, and I am sure 
you will end up the day somewhat frustrated. 

I suspect most of your frustration will come in finding, one, that 
dumping is a common practice. Dumping occurs for a lot of rea- 
sons. Perhaps the emergency room, where niost of this takes place, 
is understaffed. Perhaps they are underpaid. Perhaps the patient, 
or the person who is ixijured, is unwilling to speak up to get to the 
head of the Jine to make their problems known. They are mtimi- 
dated by an institution which can be very impersonal. 

But it seems to me that all the laws can do and all we can do is 
put some incentive, and indeed some penalty, for people who do the 
obvious thing. We are not physicians. We are not competent to 
judge what are proper medical procedures, but it does seem to me 
that when physicians can agree that uncommon indifference just 
resulted in death or compounded the seriousness of a injury, wc 
have to penalize it. 

We did enact last year an antidumping provision and it estab- 
lished some guidelines. I think that perhaps everybody but the 
AMA thought it was a good idea. We thought the penalties ought 
to be a little more severe. We like the idea of criminal penalties, 
but we are not lawyers. It always seems to me just so simple; if 
somebody disobeys the law, a $50 fine isn't going to bother them 
much if they are making $100,000 a year. 

Six months in the slammer probably would get their attention 
and it always seemed to me that the stiffer the penalty, the more 
people would pay attention. We have a monetary penalty of up to 
$25,000 and a real stiff penalty is that the hospital can lose its 
right to practice under Medicare. That, for most hospitals, would 
be putting them out of business. 

Somehow we have not found the middle ground. In a sense, we 
had a case in Congressman Miller's district in California, neighbor- 
ing my district. It took this Member of Congress, who has perhaps 
an unusually close relationship with the Department of Health and 
Human Services, to even get them to look into a serious question of 
patient dumping, in whidi a child died because a woman was not 
given proper obstetric care. But the problem was that they were 
going to close the hospital. 

There was no real middle ground, and the hospital served an 
awful lot of indigent people. That hospital was a necessary force in 
an otherwise underserved community. It hardly seems that invok- 
ing that kind of tough penalty was the proper answer. 

I think there are probably some revisions needed in our bill. The 
real problem, and the distinguished gentleman from Iowa will 
permit a little partisan comment here, is the White House syn- 
drome. 

If we don't like the law, we won't enforce it. Whether that hap- 
pens to be Contras, or detailing employees in over and above a 
budget that has been approved or, in this case, we just don't have 
any regulations. 

I am not so sure whether that is just an understaffed and over- 
worked Department of Health and Human Services, or whether 
they just don't like the law and therefore don't want to implement 
the regulations. 
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I would hope that this committee, in its deliberations, in its ques- 
tioning, might find a way to encourage HCFA and Health and 
Human Services to promulgate regulations and then enforce them. 
" JP®' i^^?^^ "^y that there have only been 33 complaints, 
with 6,000 hospitals in the United States. 

I suspect that there have been more cases out and abroad in the 
land than 33. People don't know where to go. It is very difficult, if 
not impossible— there is no 911. There is no place that is generally 
known by people who have been mistreated, or their families, to go 
to complain. It just seems to me that we have to start to do some- 
thing to make the law known and to encourage hospitals to begin 
to obey it. 

Hospitals provided an awful lot of uncompensated care last year, 
however, I would like to comment on one recent study. 

The Robert Wood Johnson Foundation's study of access to medi- 
cal c^^re, who are objective and scholarly in their approach, found 
that the number of people who are denied medical care is increas- 
ing. I have tried to work out a bill that would provide indigent care 
assistance to hospitals who provide this care and don't get paid for 
it. 

Basically, the revenue in thit; bill comes from an excise tax on all 
employer plans. What that basically says is that the people who 
are fortunate enough to be in a group health plan, such as yourself, 
the other Members, myself, people in union-sponsored plans, people 
m private plans who are executives in companies, nil have access 
to health care, and, in general, these plans provide excellent care. 

It seems to me that they should pay a little extra and I want to 
hasten to point out to you that in a system where there is no free 
lunch, in spite of the cases of dumping, we generally do provide — 
last year $7 billion of uncompensated care. Who pays for that? We 
all do; higher premiums on our own health insurance. Higher costs 
for a hospital room, the doctors will charge a little higher because 
they think they are providing charity care, particularly on Wednes- 
day afternoons. 

But as a practical matter, we have to spread the cost more fairly 
and that is what my bill would attempt to do. The State of Florida 
would suggest doing it by a room tax on hospitals. It seems to me 
somewhat unfair to tax those who are already sick. They didn't 
choose to be there; they already Nave a catastrophe in their own 
lives; why increase their burden? 

Why shouldn't we all, as we are healthy, pay a little bit more, 25 
cents a month cr something of that order, on our monthly health 
insurance premiums to provide uncompensated care, or assistance 
to the hospitals who provide it? 

I think this is the way we can go. 2 think we are not going to go 
to a national health insurance program. We fought that battle lo 
yeare ago and lost. So I think we are going to have to, in a piece- 
meal fashion, find those elements, segments, groups in our society 
who reed the most help and somehow find a way to spread the 
costs fairly. 

^ That is what we will continue in an attempt to do, and I would 
like to continue to encourage this committee to bring to the pub- 
lic s attention the problems that exist and to ferret out the reasons 
for some of the slow resolutions of those problems. 
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I commend you and your member« for thcv work you are doing 
and hope that we can work together to see health care provided 
more uniformly across this land. 

Thank you, very much. 

(The prepared statement of Mr. Stttrk follows:] 
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TESTIMONY OF THE HONORABLE FORTNEY H. (PETE) STARK 
BEFORE THE 

HUMAN RESOURCES AND INTERGOVERNMENTAL RELATIONS SUBCOMMITTEE 
HEARING ON EQUAL ACCESS TO HEALTH CARE: PATIENT DUMPING 
WEDNESDAY, JULY 22, 1987 

Mr. Chairman and Members of the subcommittee: 

Thank you for the opportunity to testify at these hearings 
on patient dumping. X welcome your efforts to draw attention 
to the continuing problems of patient dumping despite firm 
legislative action last year. 

Patient dumping is a disgracefully common practice. Today 
you will hear from people who have been victimized by this 
practice and from people who have cared for these ping-pong 
patients. It is simply not acceptable to kick desperately 
ill people from one hospital to another because they can't 
foot the bill. 

Last year we enacted the Medicare anti-dumping provision 
that established guidelines for the safe transfer between 
hospitals of critically ill patients and women in active 
labor. Under this provision a hospital must provide 
stabilizing treatment to any individual with an emergency 
medical condition or a woman in active labor. Transfer to 
another hospital can be considered only after stabilization 
and only if the patient agrees to be transferred. 
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This provision was enacted into law as a part of COBRA and 
took effect August 1, 1986. 

If a hospital or physician violates the requirements of this 
provision, they are subject to a civil monetary penalty of 
up to $25,000 and may be subject to civil action if an 
individual suffers personal harm. Furthermore, the hospital 
can lose its Medicare provider agreement. One of the first 
hospitals investigated under this law was Brook*iide 
Hospital, which is located adjacent to my District, 

But to date the Department of Health and Human Services has 
yet to issue regulations for the enforcement of this law. 
While they continue their irresponsible foot dragging, 
people continue to suffer and even die. 

How a person knows to call some faceless bureaucrat either 
in their State or in Washington with their complaint is a 
testament to the human will. HHS has- not made it easy for 
an aggrieved patient or family to register a complaint 
against a hospital or doctor. I believe that to date the 
Department has received 33 complaints. With 6000 hospitals 
in this country and millions of emergency room visits per 
year, it stretches the limits of imagination to believe that 
there have only been 33 cases of patient dumping s: -e this 
law was enacted. 

In addition to not issuing regulations, the Department has 
also failed to report to Congress on the methods used to 
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monitor and enforce compliance with the provisions of the 



Mr. Chairman, patient dumping is but a single symptom of a 
much bigger problem: low income sick people are finding it 
increasingly difficult to get needed medical care and the 
burden of care is increasingly falling on a few hospitals. 
Stories abound of the ways hospitals have changed their 
business practices to accommodate to the financial 
incentives of competition, prospective payment, and 
capitation. Dumping is one of the more hideous changes. 

The recent Robert Wood Johnson Foundation Study of Access to 
Care confirmed a distressing decline in access to care over 
the 4 years since the Foundation's 1982 study. This decline 
in access was particularly harsh for the poor, minorities, 
and for the medically uninsured. This is a terrible 
indictment of our much touted health care system. 

On the other hand, in 1985, US hospitals provided $7.4 
billion dollars in uncompensated care. Virtually all of 
that care was given by our public and voluntary not-for- 
profit hospitals. While public hospitals have about 21% of 
all hospital beds, they provide 55% of all charity care. In 
our largest metropolitan areas these public hospitals have 
only 6% of the beds but provide 22% of the charity care. 

Taken together, patient dumping and the huge dollar amounts 
of uncompensated care clearly indicate that tha financial 
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difficulties faced by many hospitals, public and voluntary 
not-for-profit, has led to a serious access to care problem 
that must be addressed by Congress. 

To address one aspect of the problem of access to care, I 
plan introduce the "Hospital Indigent Care Assistance Act of 
1987", a bill to provide support to hospitals financially 
distressed because of the burdens of providing care to the 
poor and uninsured. These are the safety net hospitals that 
are the backbone of hospital care in this country. While we 
must make sure that the dumping of unstabilized patients is 
stopped, we must also make sure that the treatment of 
stabilized patients does not bankrupt the nation's charity 
hospitals. 

There are two components to my bill. First, is the revenue 
provision that establishes the Hospital Indigent Care Trust 
Fund from an excise tax on all employer provided health 
insurance benefits. This tax is paid for by the employer on 
the amount paid for health benefits. 

The second part of th?s bill identifies hospitals stressed 
because of uncompensated care burdens. These hospitals will 
receive from the new trust fund a percentage of their 
uncompensated care costs adjusted to reflect contributions 
to indigent care by state and local government and to 
reflect the effectiveness of the State's Medicaid program in 
reducing hospital uncompensated care. These adjustments 
will help ensure that all concerned will maintain their 
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efforts to provide support for meeting the costs of hospital 
charity care. 

We are beginning to see the fabric of American health care 
fray. We must make opportunities to rectify inadequacies 
and injustices as they become evident, least we loose the 
benefits realized from Federal initiatives like the Medicare 
and Medicaid programs. 
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Mr. Weiss. Thank you very much, Pete. Your opening comments 
have set the framework for our discussions for the balance of this 
morning. 

We have been joined by our distinguished Member from Califor- 
nia, Mr, Konnyu. Do you have any opening comments? 
Mr. Konnyu. No, thank you, Mr. Chairman. 
Mr. Weiss. Mr. Lightfoot, any questions? 

Mr. Lightfoot. I would like to discuss a point because it is some- 
thing that Congressman Stark alluded to very strongly. I come 
from a rural part of the country, 27 counties, where every hospital 
is classified as a rural hospital and an aging population that is 
roughly 25 to 28 percent over the age of 65. We are running into 
very severe economic problems trying to keep those hospitals open 
and viable because of the DRG system, and so on, which does not 
relate specifically to this particular issue. 

But, as you were mentioning, uncompensated health care, the 
problem we are discussing today, I suspect is pretty much confined 
to urban areas where you have large concentrations of population, 
and so on. We are fighting a similar battle in terms of trjring to 
keep these rural facilities open, but for different reasons. 

When you put the provision in COBRA about a year ago, did you 
have any indications that the instances had decreased or in- 
creased? 

Mr. Stark. The hospitals really don't know about it, if the distin- 
guished gentleman from Iowa would yield. 

That is one of the troubles. 7 think there is nothing that will get 
the attention of hospitals more quickly than to have one of them 
lose their Medicare license, or pay a $25,000 fine. To pay that fine 
in a small hospital in Iowa would be a big event. I am not so sure 
in Manhattan that $25,000 in those huge institutions, or in San 
Francisco, or San Jose, doesn't fall between the cracks. 

But I think that somehow we have to make people aware that we 
are not going to tolerate dumping. Somehow there is a schism be- 
tween the medical community and ourselves, as if we really don't 
quite understand this, and it is "Father knows best," and we will 
take care of this, and why are you civilians interfering? 

I think the reason we are interfering is because of the stories 
that you are going to hear today. I suspect they are going to make 
you want to interfere. 

The other area that is very much in need are the remote and 
rural areas. In our reconciliation bill we were faced with budget 
cuts, as you are aware. I think we are going to do something to al- 
leviate the problem at both ends of that scale. The suburban hospi- 
tals may not fare quite as well, but in a list of priorities, I want to 
assure that we are doing as much as we think we can in that 
system of priorities to aid those rural hospitals and these impacted 
inner city hospitals. 

It is not a wonderful bill, but it is just one of those things. When 
you are cutting money away from a system that is already under- 
funded, it is no fun. I hope that we have done something that will 
help those folks in your counties in Iowa. 

Mr. Lightfoot. I appreciate hearing that from you because I 
think one of the errors we make, in terms of Federal policy many 
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times, is we just paint everything with a broad brush and in real 
life it 18 not that way, as we are both well aware. 

I appreciate that you are cognizant of these problems, and you 
are going to do your best tc work them out. Thank you for the 
work you have done. I think your cause is very noble. 

Mr. Stark. Thank you, very much. 

Mr. Weiss. Mr. Konnyu. 

Mr. Konnyu. Just one guick question. I think you have indicat- 
ed, and I would perhaps like to hear you strengthen the notion as 
to the hospitals being aware of the provisions of COBRA. To your 
knowledge, if they are aware, what is the level of awareness as to 
what they are required to do? 

Mr. Stark. We had a very serious case in George Miller's district 
about 6 months ago. A woman who was pregnant was transferred. 
A physician on our committee staff who is currently practicing was 
aole to listen to the two physicians discuss this situation. The one 
who transferred the woman and the physician who received her at 
the second hospital into which she was dumped. 

It seemed to him a clear case of malpractice and they just didn't 
discover that the pregnancy was in trouble, and the child died. 

There was a ^eat public outcry in the community about this, 
but the California group that administers hospital laws for HCFA, 
was^ unaware of the law. They said, "Well, there is law but we 
don t have regulations yet and we are not sure we can really move 
m this case." 

Actually, Dr. Roper, who is head of HCFA, was very quick to re- 
tspond to my request that they move on it. But it shouldn't take a 
Member of Congress, particularly one who chairs a committee that 
may be the committee of jurisdiction to get somebody to move. 

I submit that that is a little heavy handed, or inefficient as a 
way to get this done. Then I found myself in the embarrassing posi- 
tion, and I think Dr. Roper as well, that the only penalty was to 
close the hospital. Somehow, it seems to me we have to find a way 
to focus on the physician. I am not sure the hospital was totally at 
fault. They contracted out their emergency room operation to a 
group of doctors. 

In my humble opinion, they probably^ should find the doctor who 
made the decision. If it was a conscious decision to save some 
money, to take the troublesome case and move it to a county hospi- 
tal, there should be a severe penfdty. 

^ I am not sure when you intrude on professional judgment, as leg- 
islators. It is a very tricky area and I tiptoe into it because I am 
very reluctant to try to practice medicine with a mandate. 
^ Mr. Konnyu. I am sure you agree with respect to each hospital, 
it IS the administrator who has to drive that home to the doctors. 

Mr. Stark. The gentleman is absolutely correct. We have to start 
at the top and make HCFA know that we won't tolerate dumping, 
and if the laws are not adequate, come back to us and tell us how 
to change them. We would pass that on a bipartisan basis through 
the House so fast it would make your head spin. 

If HCFA came to us and said, ^'We want to stop dumping and we 
need these laws changed to help us enforce it," I can believe there 
wouldn t be a vote against it on the floor. I am saying it starts 
here, and it has to go up or down the line, whichever way you 
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want, and then the hospitals have to know that we mean business. 
We provide, just in the Medicare system alone, $80 billion to the 
me^Ucal delivery system. We are an important purchaser, and we 
ought to demand that we get quality service for our constituents. 

I hope you guys will just hammer the table today and make that 
known, because it will help. 

Thank you. 

Mr. KoNNYU. Thank you. 

Mr. Weiss. Pete, thank you. I know you have a busy day ahead of 
you. We appreciate your taking the time to appear before us. 

We will ask our first panel of witnesses to job. us now. Zettie 
Mae Hill, Jesse Green, and Judith Waxman, if you will take your 
places at the witness table. 

I understand that you each have prepared statements, which will 
be entered into the record in the?T entirety, and you may then 
summarize your testimony, or provide whatever views you want to 
us within the time allocation that we have given to you. 

Ms. Hill, if you would begin, I think that would be the best way 
to proceed. 

First, let me express my appreciation to you on behalf of the 
entire subcommittee for taking the time and trouble to appear 
before us. 

I would note also that we have been joined by our distinguished 
colleague from Ohio, Mr. Sr*wyer, at this point. 
Ms. Hill. 

STATEMENT OF ZETTIE MAE HILL, SOMERVILLE, TN 

Ms. Hill. My name is Zettie Mae Hill from Somerville, TN. 

I was a friend of Terry Takewell, and one aftemo ')n, the 16th of 
September in 1986, there was a friend of mine come over, she got 
some mail. She got some of Terry's mail by mistake. She carried it 
over to the trailer, where Terry was, and she found him laying on 
the couch. He was real sick, and she came running over to my 
house, and said, "Ms. Hill, call an ambulance. Terry is dying." I 
said, "Oh, no." I called the ambulance. 

When I did, I ran over to the trailer and I found Terry lying on 
the couch. He was very sick, and I picked up a piece of paper and 
fanned him trying to help him. He couldn't get his breath. He was 
moving around, trying every way he could to get his breath, and I 
tried to lay him biack on the couch. He would grab his chest and 
holler. He couldn't; I had to raise him back up. 

So the ambulance got there, and they got Terry and carried him 
to the clinic. Dr. John Bishop admitted him to the Methodist Hos- 
pital of Somerville. I returned home to turn my stove off; I left it 
on. I got in the car and picked up a neighbor of mine and said, 
"Come go with me over to see about Terry, and carry some of his 
belongings." 

He went off in just his blue jeans. We went over there and when 
we did, he was outside under a tree by the pharmacy. We were 
going on down to the hospitel, which wasn't but a block or two, and 
I heard a moaning over there and it was him trsring to get our at- 
tention. 
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We turned around and got out, got Terry in the car and coming 
on home, we asked Ternr what was he doing. I said, "Terry, what 
are you doing out here?'' He said that they wouldn't keep him in 
the hospital. I said, "My lands." 

We Rot him and carried him on home. We returned him back to 
the trader on the couch, and I said to this neighbor, "I am going to 
run back over the house and call the hospital and see what was the 
trouble. 

I called the clinic first and they were closed. Then I called over 
to the hc^pital and I said, "Is there anyone in the emergency 
room. I thought maybe someone was back there to put him in the 
hospital. They said, ''No.'"' 

I said, "I .vant to know why you all didn't keep Terry TakewelL I 
believe he is dying." She said, "Because he didn't have any insur- 
ance and he o\yed the hospital a big bill." 

^ So then we just put him in the trailer, and then we come back, 
sitting outside shelling peas, and a neighbor and myself watched 
over there. We could see him on the couch. 

Along in the night, I guess it was about 7:30, late that afternoon, 
I ran over there and I called Terry, I said, "Terry." 

Finally, he mumbled something and I thought he was in the 
bathroom. I said I won't go in. I said, "Terry, how are you doing?" 
He mumbled but I couldn't understand what he said, and I came 
back and I told Geraldine, a neighbor of mine, I said, "He might be 
m the bathroom. I won't go in on him." 

&), I came back— I offered him supper, too. He couldn't eat. He 
said he was too sick, he couldn't eat. He said, "I believe I got pneu- 
monia. So he couldn't take his insulin because he couldn't be 
eating. He was too sick to eat. 

&), the next morning. they come by to get him to go to work. I 
said. My lands, he might have improved and maybe he wasn't as 
Sick as I thought he was." 

They honked the horn and I heard it. I was still in bed. So when 
I got up, I Ihought maybe Terry was able to go to work. The door 
was locked over there. But he didn't go to work. I found out when 

. J come in that night, about 8, he came running over and 
said, Ms. Hill, call the ambulance. Terry is dead." 

I said, "Oh, no." I called the ambulance and I ran back over 
there and went in, and he was. He was laying with his hand on his 
cJtest, like this [indicating] kind of sideways, just like he was sleep- 

So, then I called the ambulance to come after him, and Dr. Mat- 
lock pronounced that he was dead and they carried him on. They 
ran an autopsy on him and they said that he died of a diabetic— 
that IS just about all. 

Well, I think it upset me real bad because I carried the boy to 
the hospital. They returned him home— he lived right by me. I 
brought the boy back home, and what upset me so bad, I thought if 
they had kept him over there, he would have looked a lot better if 
he had died m the hospital than it would have to send the boy 
home m the condition he was in. 

He was death to me, and that is what he looked like. It upset me 
so bad. I said they could have kept him in the hospital and not sent 
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him home to die. He didn't live but a few hours after they sent him 
home. He died sometime in the night. 

Mr. Weiss. Thank you> Ms. Hill. 

[The prepared statement of Ms. Hill follows:] 
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Testimony of Zettle Mae Hill 

before the Human Resources and 
Intergovernmental Relations Subcommittee 
of the House Committee 
on Government Operations 

Wednesday, July 22, 1987 



My name is .«ttle Mac Hill. I am a 62 year old widow and a 
retired textile worKer. I live In Somervllle In Fayette County, 
Tennessee. This Is on the Mississippi state line about forty miles east 
of Memphis. The only hospital In the county Is Methodist Hospital of 
Somervllle. It used to be the county hospital until It was bought up 
a few years ago by Methodist Health & Hospital Systems. Inc. out of 
Memphis. 

I first met Terry Takewell In April 1986 when I moved Into the 
trailer park where he lived, right next door to my !ot. He was 
about 21 years old. He made his living by working as a carpenter for 
a contractor, and he also made cabinets and did woodwork for 
people on the side. He was a nice boy, quiet, respectful and humble. 
He did not seem to have much family that he was close to, other 
than a grandfather In Texas. He lived In the trailer with two other 
young men and shared the rent. 

Terry and I spoke to each other several times a week when we 
would run Into each other. I learned that he was diabetic and had 
been since he was about nine years old. He was takifig shots for his 
diabetes. He had been In Methodist Hospital before with his diabetes 
problem and he was worried about paying his bills because he could 
not get Insurance. 

At around 3:30 In the afternoon last September 16, a neighbor 
went to Terry^s trailer to take him some mall that had come to her 
by mistake. All of a sudden she came running over to my place 
yelling, "Mrs. Hill, call an ambulance. Terry Is dying." I called an 
ambulance and ran to Terry's trailer. 

As soon as I saw Terry, I thought he was dying too. He was 
sitting on a couch kind of leaned over at an angle and Just kind of 
panting He looked real pale. He was wearing only pants and 
sweating very heavily. The couch was soaked. Terry was unable to 
lie down. I tried to lay him down and fan him. but he grabbed his 
chest and hollered. He couldn't stand to move, but he kept having 
to try to lean up to breathe. We asked him what was wrong but at 
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first could not get an answer out of him. Finally we made out that 
he was saying that he was sick and that he needed help. He said he 
thought he had pneumonia. 

The ambulance came and took him to a nearby doctor's office, 
because there was no doctor in the emergency room at the hospital 
at that time. I followed the ambulance to the doctor's office with 
Terry's clothing and other personal things. The doctor examined 
Terry on the ambulance stretcher for a few minutes, then sent him 
on to the hosptial In the ambulance. 1 later learned that the doctor 
had written out an order for him to be admitted to Methodist 
Hospital for his diabetes, to have certain tests done and to receive 
medicines and treatment right away. 

When the ambulance left for the hospital, I remembered that I 
had left a pot on the stove back at home. I drove back home, 
turned off the stove, and picked up another neighbor before driving 
to Methodist Hospital of Somerville. We arrived at the hospital about 
15 minutes after Terry left the doctor's office in the ambulance. 

When we arrived at the hospital, we saw Terry under a tree 
beside the hospital parking lot. He was leaning forwaru with his head 
down and his eyes closed. He wac shaking and breathing funny. 

I stopped the car and my neighbor and I went over and asked 
Terry why he wasn't in the hospital. He said, •'They put me out, 
Mrs. Hill. They wouldn't keep me." He said some man had come and 
got him out of the hospital bed. This man had taken Terry up under 
the arms and walked him out, barefoot and wUhout a shirt, into 
the parking lot and left him there. I found out later that the man 
he was talking about was the acting administrator of the hospital. 

1 said to Terry, -You don't mean to tell me that, Terry." He 
said, •'Yes, ma'am," that they had put him out because he didn't 
have any insurance or money. 

My neighbor and I helped put him into my car, because he 
couldn't really walk. We took him back home and put him in his 
trailer on the same couch where the ambulaxice people had picked 
him up. He was still soaking with sweat and 1 brought over a fan 
from my trailer but Terry said he thought he had pneumonia and 
to leave the fan alone. He was hard to talk to because he could not 
get his words out plain, i offered him some food but he turned it 
down. 
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My neighbor and I were very upset because we stlH thought 
that Terry looked like he was dying. When I got back to my trailer I 
called the hospital and asked to speak to someone In the emergency 
room. But there was no one there and they hooked me up with a 
woman In the business office. I told her I thought that Terry was 
going to die and asked why did they not keep him. The woman told 
me that it was •because he doesn't have any Insurance and he owes 
the hospital a big bill." I was nearly hysterical and said I could not 
believe what she was telling me. I asked why did they not at least 
send him to another hospital, and the woman said she didn't know. 

I did later learn that the acting administrator of the hospital 
clairr»^d to have offered to personally drive Terry up to the 
interstate exit, about 10 miles away, so Terry could try to hitch a 
ride over to Memphis to the Regional Medical Center. 

My neighbor and I left Terry on the couch and sat outside 
shelling peas for about an hour where we could watch him. He still 
looked about the way he had, but we Just kept telling ourselves that 
surely the hospital wouldn't have turned him out like that if he was 
as bad as he seemed. 

After about an hour, Terry went into his bathroom. I tried 
hollering in to him to see if he was ok^y but could Just hear him 
mumbling something back. My neighbor and I talked about it and 
decided that he was In the bathroom, that we didn't want to walk 
in on him, and that we ought to Just leave him be. His roommate 
got home from work about 8:00 or so and so I went on back to my 
trailer and went to bed. 

The next morning, I heard the fellows that Terry worked with 
come by and honk for him the way they usually did, I did not see 
him around all day but saw that the door to his trailer was closed, 
so I thought maybe somehow he had gotten well enough to go to 
work. He was so hardworking, I figured he might have gone If he 
had gotten at all better. 

But that evening, September 17, when Terry's roommate got 
home, he came running over to my trailer yelling that Ferry was 
dead. I went over and found him lying in his bed with one hand on 
his chest and the other on his head. An autopsy found that he had 
died of diabetes, which was what the doctor had ordered him to be 
admitted and treated for. He had died during the night, about 12 
hours after the hospital administrator had left him in the parking 
lot* 
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I later testified as a witness before the Tennessee Boaru for 
Licensing Health Care Facilities, when it held a hearing about a 
complaint that had been filed against Methodi^i Hospital 
SomervlUe over Terry Takcweirs death. The Boar<i Is almost all 
hospital administrators, nursing home administrators and the like. 
They decided the hospital had not done anything wrong. 

After Terry's death, I spoke with a member of JONAH, a 
community group in our part of the state. JONAH filed a complaint 
October 27, 1986 with the federal government about Methodist 
Hospital of Somerville turning Terry away. [A copy of the complaint 
Is attached.] The complaint said that federal investigators could caJJ 
me if they wanted to know more, but they never have. 

Several phone calls were made to try to find out what happened 
to the complaint. Finally, six months after it was sent In, JONAH 
got back a letter [attached] saying the complaint had been received 
and would be investigated. It said, 'please bear in mind that some 
Investigations take considerable time." 

The letter says the complaint hac been sent 1i. jn office in 
Atlanta. JONAH has been told this office will Just cend the complaint 
to the same state board that already said Methodist Hospital of 
Somerville did nothing wrong in putting Terry out. And at that 
same meei.ng whers I testified In April, the Boar4 also refusecJ to set 
guidelines needed so complaints like the cnc about Terry could be 
Investigated when, the Board was asked to do so by the federal 
government. 

I have felt terrible about this thing ever since Terry dJed. My 
neighbor and I have talked over and over about why we did not try 
to ijike Terry to a hospital in Memphis or maybe the one in Bolivar. • 
He looked to ua like he was dyl^g and the doctor ordered him put in 
the hospital. But yet we didn't do more than we did Just because we 
figured surely Methodist Hospital must know what it is doing. We did, 
not b^^Jeve the hospital would Just let a person die like that for lack 
oi money. 
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JUST ORGANIZED NEIGHBORHOODS 
AREA HEaDQUARTERS 



8 C«M7 BuUdlag, Rm 217 
416 £. U(«rttti St. . 
Jackjoo, TN 38301 ' 
901 "427-1630 



□ 18 S. Court St. 
P.O. Box 495 
Btownsyj]It, TN 38012 
901-772.S2S8 



October!?, 1986 



DIG Hotline 

Office of Inspector Ge.neral 
Dept. of Health & Hatan Service 
P. 0. Box 17303 
Baltinore, MD 21203-7303 

Re: Medicare co<Tiplaint 

Ladies aivd Gentleinen; 

I a.ti writing in the rajte of jcmu Inc. , a cofntnunity organization re- 
presented in five counties in West Tennessee, to report an apparent vio- 
lation cf Section 1867 of the Social Seoirity Act, v.i^ich was added by Sec- 
tion 9121 of the Congressional Omnibus Budget Recorciliation Act, enacted 
m April of this year. That new provision of the Medicare law became ef- 
fective August 1, 1986 and applies to all hospitals which are Medicare 
providers. The new law requires any such hospital having an emergency de- 
par trent to provide an "appropiate redical screening examination" to any- 
one (v,hether or not a Medicare patient) who requests examination oi« treat - 
.Tent, to deterrune whether an energency condition exists » and to provide 
such treatinent as is reeded to stabilize such patients. 

The enclosed news clippings indicate that Methodist Ifospital of 
Socnerville, Tennessee, appears to have violated requirements of the new 
law m connection with the case of Terry Takewell, who died shortly ..ter 
being denied treat.-ier.t for fir.ancial reasons. 

^ To: further mror-ation, you tray ccntact Ms. Zettie Mae Hi U, Rt. i 
30X Sorerville, Ter-".essee 38068. Her phor.e ncTfcer is (901)465-8574. 
^he ran co.n-ir- the circa-rstances as reported m the newspaper as well as 
2ddi.->g farther detail regarding the facts of the case. 

I Vi^ld appreciate being mforred of any disposition of this corpUmt. 



Sincerely yours, 



Ernest Thotros 
Pr<*sidpn»^, JCiVA!!, Inc. 
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DITAItTMCNTOF HEALTH » HUMAN smiCB 



1 1 I ^fc ^ S^^^B^^AA J ^ I ■ I n * 

CMe,OAs,oyoa,coff— ,ef. 



•325 SmuHiv Boul«vwd 
B«ltfmor*.MO2l207 



•APR 27 »t7 




Rex Your Cooplalnt to th« Off lc« of the Inspector General (OIG) Hot Ltn« 



We referred your cooplalnt to the Health Care Financing A<talnlstratlon. 
Atlanta Regional Office. Sulta 701,101 Marietta Tower. Atlanta. GA 30323. 

Thia office will respond to you when the Inveatlgatlon Is coapleted. 
Please bear m mind that som Jnvestlgattons take cbnslderabio-ttBe. 

If you have any.questlons or additional Information relating to your 
cocplaint. direct your tetter to the above Regional Office. 



Sincerely yours. 




Marguerite Minus 
Chief 

Correspondence Branch. 0M0$ 



cc: MORA Regional Office. Atlanta. GA 
flld 
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-j&ihaaaiaLIaaltoJLliaa^aa 
:a8acalha *adar to Ika daaarl- 
'ataai. wka attoaM Ika Mai. 
ItocMDmaatailirtka^a. 



Tka koaai «kkk aavar to Us 
'Uatocy kto ravokatf «r a aap ta i t d 

•aaPATIE^rr,ra|aA-t• 



at Ika ttoe»4ar trUl Oat aatM. 
ait aM^Mnlor Tkn Sutaa told 
tka dtokaUeka vaiart akkaaoaik 
to U adailtta* *aptta Taoi 
BMap-katettUagardar. 

ntr. SMw P»^i^;y aa- 
*r tka am«d aaotrtcd Mm 
Ziralka kalT nU (ccner Matk- 
•MrMMMaTvUacpkr. 

TMnvaVk ari^terat a SenK^ 
*vl||a traOar caart ciDad Ika am- 
katMKa tkaitoak kkn to Ika taapt 
td. Ska toatlflat tkat. vkac aka 
drava to Ika ktopttal to dMck aa 
tka mai^ akaJawd Uaa ritUa^ 

dir a traa alai« tka koiiiUal M 
way. Ha w« mUac back aad 
tetk. TikavaO «ai vfiriiit ktoa 
Jaaaa aad aa akbt «r akoeMka - 
aUgkkaraald. . . 

Kalikkac»> HruMdka aad 
alkv vttaaaato laaUfM lUawcU 
wm kfparrtoUlaHac wkaa ka wm 
raawvad 4ka kaapUaL A doctor 
taatlOad tkat ayaaplom w« ooa> 
aiatcat arttk nannlaal katoad- 
doria," a aarioaa conpUcaUoa «C 



I Bat savcnl board ncnibcrs 
said tk«r abodd paj attcoUoa to 
tka law aod aot tkdr STatpathki. 
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Mr. Weiss. Mr. Green. 

STATEMENT OF JESSE GREEN, BROOKLYN, NY 

Mr. Green. My name is Jesse Green. I am from Brooklyn, NY 
On Apnl 13, 1987, 1 took my rooimnate, Iva Boyce, to NYU Medical 
Center. He was very sick. 

Iva had worked for TWA for 11 years. He had insurance and a 
gTOd job but, the year before, they went out on strike and he was 
left without any insurance or money. His funds ran out. 

We started to notice in January that he had started to lose 
weight; he was severely depressed. Most of the time I thought it 
was simply because he wasn't strong. He started to lose weight and 
he started to look really sick. Early in April, he started to stay in 
his room and he complamed about being in pain. He couldn't go 
see - - - because he didn t have any money to pay a doctor. He 
didn t feel he was sick enough to go to the hospital, even though he 
really looked bad. 

On April 12, I bought a thermometer and made him take his 
temperature and I noticed it was really high. It was 104. 

I told hina that he should go to a hospital or doctor right away, 
but he again complained about not having any money and they 
wouldn t let him in. He took lots of Tylenol and cold rubdowns and 
everythmg, and his temperature came down, but I told him, the 
next day no matter what, if it was up, we would go to a hospital 
first thing. 

On Monday morning, I got up and I called a few friends of mine 
and also Brooklyn Legal Services to ask what our rights were if we 
went to a hospital, for not being turned away. He had no insurance 
or Medicaid. And I knew that a lot of hospitals in New York will 
not see you; they will turn you away. 

I was told by Betsy Imholz about the Hill-Burton Act, which al- 
lowed certain hospitals to see patients who didn't have any insur- 
ance or money. So we decided to go to NYU Medical Center, which 
IS m Manhattan. 

When we arrived there, someone came right out, they took him 
^ ^ x4?r^ . ^^^y- °f reasons why we decided to 

go to NYU m the first place was, the year before, a i iend of mine 
was very sick. He had many of the same symptoms u t Iva had 
He was really sick. 

I took him to Bellevue because he wanted to go there. We waited 
m the emergency room more than 8 hours before anyone would 
even see him. There were lines. If you go there right now, you will 
see a room full of people and many of them are very, very sick 
people. They have to wait. 

My friend did not even see a doctor for more than 8 hours. It was 
about 48 hours before they gave him a bed. 

Bellevue is just one hospital. There are other hospitals nearer to 
Brooklyn, but that is also a problem when you are very sick. 

Another friend of ours had gone to Is TU and he told us how good 
it was and how someone saw him right away. He couldn't believe 
the treatment that our other friend had. He said if I was sick, it 
was worth the trip to NYU. It was a good hospital. 
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I called Brooklyn Legal Services and they explained to me about 
the Hill-Burton Act. They told me that more than likely what they 
were going to try to do, since I didn't have any insurance or Medic- 
aid— or Iva didn't— that they would probably try to find some 
excuse to transfer him. , a , /. 

But she said, you have a right; stand your ground. Ask for some- 
body, an administrator, if they try to turn you away. But when we 
did get there, like I said, someone came and saw Iva right away. I 
was really impr^sed. . 

We only waited 5 minutes, and they started takmg his tempera- 
ture and when the woman was doing in-take, she asked him did he 
have any insurance, he told her no. No Medicaid? He told her no. 
He also went through the same story explaining why, that he was 
unemployed and didn't have any insurance. 

He was quite proud. He never tried to apply for any benefits. He 
was always hoping he could get his job back and his benefits back. 

The doctor convinced us right away, he said, "This man.is ver^ 
sick. It is a good thing you got here. His temperature is about 105. 

Recently, I had heard stories about people going to the hospital 
and going into shock when they had high temperatures and dying. 
I was really afraid that he was that sick and he was dying when I 
took him there. So we instantly felt relieved that they seemed to be 
doing everything. 

In the meantime, the doctor started asking lots of questions 
about his health and took his temperature and explained that he 
would need x rays and just a whole lot of questions about the histo- 
ry of his illness. 

He took us into an examination room, which was nght next to 
the in-take desk. He stepped out, spoke to a lady and he came back. 
He explained to us how sick Iva was and that he needed to be hos- 
pitalized and that he was to make arrangements to transfer him. 

I said, "Wait a minute." It really dawned on me how sick this 
guy was. It was obvious. I asked him, "Why transfer him if he is 
sick?" He told me that they didn't have any beds and he explained 
that he didn't have a regular doctor. He just came up with all 
these excuses. 

I told him if it was because Iva didn't have any insurance or 
Medicaid, that this was a Hill-Burton facility and his bills would be 
taken care of. He said that insurance was not the excuse. He tried 
to convinced me and I said, look— I asked to speak to an adminis- 
trator. , 

It was obvious to me that the reason why they wanted to trans- 
fer him wasn't because they didn't have beds. Iva had many symp- 
toms. He said over and over again how he should be hospitalized. 

I told him that we wanted to stay here. He said, "You might 
have to wait 48 hours for a bed, and the law wouldn't allow you to 
wait more than 48 hours," or something to that effect. He stepped 
outside and talked to someone and came back in and again told me 
that Iva should be transferred; that he was very sick. He told me 
that if anything happened to him it was not going to be his respon- 
sibility. . , , 

I told him that we would prefer to stay here. I again asked to 
speak to someone. A woman came down. I called patient services, I 
believe, and a woman came dov/n named Pat Granderson. 
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I ex^ained the whole problem to her and I told her what I knew 
about Hill-Burton and what it meant. 

She told me that it did not mean that they had to treat everyone. 
She was really kmd of short with me, like— it doesn't mean that 
we have to treat everyone who comes in. She said that she would 
look into It and she would get back to me. 

• ^ was worried about this. It was late in the evening. I was think- 
ing that we would be around here all night before something would 
nappen. 

Finally, I went back to the telephone and I called Brooklyn Legal 
Services and I spoke to a lawyer named Jane Stevens. I explained 
the situation and she agreed with me that ahe felt this was a delay- 
mg tactic, and that she was going to call everyone she knew who 
could do somethmg before everyone left to go home at 4 or 5. 

I gave her the names of all the people I had talked to, besides the 
wonian from patient services. Someone came down from the nurs- 
mg^department and said, "Mr. Green, the reason has nothing to do 
with insurance. We just don't have any beds available." 

Again, when I spoke to the doctor, he looked me in the eye and 
told me that this was my responsibility; that if I didn't transfer 
nun, this was totally up to me. 

I looked at Iva, at the care that he was getting in this emergency 
room. You know, he had got a bt of attention. He was in a little 
room. They seemed to be monitoring him. It dawned on me that if 
we went anywhere else, he wouldn't be getting that much care. 

1 asked the doctor what type of treatment would he get in an 
emergency room— what are you worried about? He said things like 
special teste. I asked what kind of special teste, and he said, I don't 
know but there are special teste that we can't do here. OK? 

I knew then that it was a matter of them trying to ship him 
a\ray, so 1 made the decision to wait until a room became available. 

Alter talkmg to Jane— I called Jane back, and Pat Granderoon 
came down and spoke to Iva, and spoke to me. It was a little more 
tnan hour, but during this time— even though it was a short 
amount of time, it seemed like a real long time because we weren't 
sure what was going to happen to us. 

• 1 XT® ™eantune, Iva was starting to look delirious and he looked 
"i^u «^J^"^ <iown and the attitude was different. 

1 • ' J X ^* « ^ ™ght be available, and I ex- 

plained to Mr. Boyce a bed might be free. You might have to wait, 
but something is going to come up." 

I later learned that, after I called Jane Stevens, she called Judy 
Wexler at the Community Action for Legal Services, and then she 
called the director of the hospital division of the office of health 
service management in New York State. A lot went on behind the 
scenes; they called a lot of people and eventually they got in touch 
with Carlos Perez who called NYU Medical Center and let them 
know that he was worried about this particular case. 

I believe it took all this high-level intervention to make them 
decide to help Iva. 

* ^ftc'S^^^® *™® ^® stayed there, Iva's temperature went up 
to 1U5.». He w^ a little delirious and I made it clear what was 
going on. If he did want to transfer, I would have transferred hin^. 
But he also was aware— you know, it is not just Bellevue, the 
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public hospitals, Brooklyn hospitals and other hospitals, they treat 
you a certain way if you come in and you can't pay for it. 

Even in that hospital, we heard the woman who did in-take ex- 
plain to a Latino man, she didn't care what he did if he didn't 
come back here with $105, he was not seeing anyone. 

Now she was able to say that to him and get away with it, but it 
was a difference the way they treated me and Iva when we were 
there. 

Iva was later diagnosed as having advanced tuberculosis and at 
the time they thought he had pneumonia and we weren't quite 
sure what it was. But one thing, over and over again, people have 
emphasized how lucky we were that we did get to this hospital, 
that we were seen and treated and taken care of. 

I live in Brooklyn where there are lots of poor and mmority 
people. I see around me, and often I hear stories about people getr 
ting sick. These are horror stories that you are not going to hear 
about. , ^_ 

When people go to a hospital and they are turned away, they go 
home. Often they might give you some medicine and you go home. 
People are not aware of their rights. When I looked in the emer- 
gency room in that hospital, I looked everywhere for any informa- 
tion about the Hill-Burton law or act on the walls. I looked every- 
where because I thought it would help me as I was explaining to 
them why they should not reject Iva. 

There was no information on any of the walls. I think that that 
is a problem. I think they have to make information available to 
people so they will know about it. 

There are laws that already exist; they just have to be rein- 
forced. Again, how to go about doing it— people don't just really 
know. WTien you are really sick, the last thing you want to do is 
explain why they should keep you when you don't have insurance. 

In this case, I think Iva was lucky that I was around and we had 
other people who could explain these things to me. I w^ also not 
ready to give in. It made me nervous to think that my friend could 
die because of my decision not to transfer him to another hospital. 
I was worried about going to Bellevue, to be perfectly honest with 
you, which shares the same grounds with NYU. 

The difference is seeing a doctor in 5 minutes, and seeing a 
doctor in maybe 8 hours. 

Anyway, that is pretty much what I would like to say. 

[The prepared statement of Mr. Green follows:] 
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TKSTIMOMY QF MR. JESSE GREEK 
JULY 22Bd. 1987 

llllfl^nz .mun^^^^ '^^ RESOURCES AND INTKRG Q YERNMENTAL 

RELATIOWS SUBCOMMITTEE OF THE COMMITTEE ON GOYERMMENT RELATIONS " 

IVA BOYCE, 36 years old, and I, Jesse Green, have shared an 
apartment in Brooklyn, New York since June of 1981, 

Iva worked for T,W,A, for 11 years as a flight attendant 
until March of 1986 when he went on strike and was shut-out along 
with A, 000 other employees. Since that tine he has been 
unemployed (his unemployment ran out). His union is still in 
court trying to get his job back. During the year that he has 
been unemployed he used up any funds that he had for food and for 
rent and he no longer had health benefits, Iva never applied for 
welfare or Medicaid because he believed he would soon go back to 
work. But that did not happen, and he became very depressed, 
which may have led to him getting sick. 

As early as January of this year, we noticed that he was 
starring to lose weight. And by March he looked bad, and felt 
sick. He felt however that he could not go to a hospital because 
he had no way to pay the bills. In early April he stayed in his 
room and he was in pain, he was getting night sweats and fevers 
and lost more weight and on \pril 12th, I took his temperature 
and it was very high, 

I told him that he should go to a doctor. But we didn't 
have money. Most doctors charge more than a hundred dollars on 
the first visit. The hospitals would not even see you if you 
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didn't hare $100 or insurance* With cold rub downs and lots of 
Tylenol, his ferer came down. But hj Monday, April 13th, in the 
morning it was up again and rising* 

I knew that I had to get hia to a hospital, as it was rery 
obrious that Ira was real sick* I was afraid that he would die* 

Last year we had a friend who had many of the sama symptoms 
and he went to Bellerue, a public hospital in Manhattan, that 
shares the same grounds and many of the doctors at N*Y*U* Medical 
Center* He waited in the Emergency ' )om for almost 48 hours 
before he got a room, and it was more than 8 hours before he eren 
talked to a doctor; (this was Lecause the emergency room at that 
hospital was so crowded). We did not want this to happen, and ve 
knew that certain hospitals were better than others* Another 
friend told us about N.T.U. Medical Center, also in Manhattan, 
and how he was able to be seen right away by a doctor* He did 
not hare to wait there for hours to see a doctor* He had first 
rate treatment at N»Y*U* Ve also were worried about being turned 
away because of a lack of funds or insurance* 

Early on Monday, April 13th, I called Brooklyn Legal 
Serrices, to ask about our rights to hospital care* I wanted to 
know if there was a way to not be turned away from N*Y*U* because 
we did not hare money or medical insurance to pay for the 
emergency room risit* I was told about the Hill-Burton law, and 
that N*Y*U* was a Hill-Burton hospital by Betsy Imholz, an 
attorney at South Brooklyn Legal Services* She told me that they 
may try to turn us away, but if they did I should ask for 
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treataent under the Hlll-Buri: n law. She Informed ne that If 
thej did not know about Itr, to ask to speak to someone in charge 
or an administrator. She also told ne that thej maj trj many 
tricks in order not to treat Ira at N.Y.U., but that I should 
stand my ground and to call back if I had any problens. 

We arriTed at N.Y.U. emergency room around 3 p.m. in the 
afternoon. Right away we were told by the doctor that Ira had 
105 degrees temperature, he confirmed the high temperature. They 
started the hospital intake process at the same time. The doctor 
said to me that this is a rery sick man. The woman who was diing 
the intake asked if he had any insurance* and he explained that 
he did not. She asked if we had any money to pay for the ER fee. 
We told her that we did not. Ira explained why he was unemployed 
and did not hare insurance or money or Medicaid. We orerhe^d the 
same woman explain to a Hispanic man that if he did not return 
with $105 he could not see anyone. 

The doctor started asking lots of questions about his 
health* the history of his sickness, and seemed very concerned 
about his condition. He told us that we were wise to get here, 
that iTa was a Tcry sick man. 

When we arrived at the N.Y.U. ER, the doctor. Dr. Schwartz, 
took blood and tapped Iva on the chest. He said that he had to 
get X-rays and asked lots of questions* He stepped out and was 
talking to the woman who did the intake and after a while he cane 
back and said that Iva was a very sick and would hare to be 
hospitalized, and he was going to make arrangements to transfer 
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him* Right avay I asked if he was so sick vhr transfer him* I 
told hlB that eren though we did not hate money or insurance, 
that we wanted Hill-Burton serrices, just as I had been told to 
do by Betsy Imholz at Brooklyn Legal Serrices. As best that I 
could, I explained what I know about the Hill-Burton law and that' 
N*T*U* was such a facility, and that Ira could not be turned away 
because he did not hare a way to pay for serrices, I also said 
that if he was not eligible for Hill-Burton, that there was 
always Medicaid, and that N,Y*U, would b? corered for Ita's 
treatment* 

I told him that I expected N*Y*U* to turn us away because of 
lack of insurance,, and I asked him to check the HIll-Burton law 
or to let me talk to an administrator or someone who knew about 
the law* He stepped outside and talked to someone on the phone 
and to the woman who did intake, but I did not hear what they 
talked about. Vhen he came back into the room, he agaia said 
that I>a was rery sick, and if we did not agree to a transfer it 
Vould be my responsibility if anything happened to him. I asked 
hia why we could not wait until a bed was free* He said that it 
could take more than A8 hours and that it was against the law to 
spend more than A8 hours in the Emergency Room* Besides he said 
that Ira could not get the proper care in the Emergency room* 

I asked what care was he worried about Ita not being able to 
get* He said "some important special tests" that they could not 
giren in the emergency Room, but would not tell me what test. He 
also said that another problem was that Ita did not hate an 
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•dalttlag doctor. 

The doctor gtTe ae the naae* of a person to talk to and a 
ahort vhlle later a voaan, Hs. Arsene* a head n'arse superTlsor. 
caae dovn and took ae into a little rooa and ezplainad that there 
ware no beda» and that he had no adaitting doctor* She said that 
thay vere not trying to transfer Hr« Boyce for a lack of funda. 
She said that v« vere free to vait» but that there aa; not ba a 
bed free and Hr. Boyce need *;reatBent right avay, and that they 
could not be responsible for his care if ve did not agree to a 
transfer. I vas at this point Tery worried* because they aade ae 
fael if soaething happened to Ira that it was ay fault because I 
had the chance to hare hia transferred and did not agree to this. 

I called Patient SerTices at the hospital end talked to a 
Pat Granderson. I explained the problea and I asked her about 
Hill-Burton and vhat I thought it aeant. She told ae that it did 
not aean that they had io take and treat eTeryone. I felt that 
she vas a bit ahort vith ae. She told ae that she vould look 
into it and get back to ae. This vas after A:30 in the. 
afternoon » and I vas beginning to get vorried that *chia vas a 
delaying tactic. Right avay I called Brooklyn Legal SerTicee 
again» and apoke to J«ne SteTens* another attorney there. I told 
her that no one saaaed to knov about the Hill-Burton lav and hov 
Ira seaaed to be getting vorsa and I did not think that it vas a 
good idea to hare hia transferred in that condition. 

Jane Sterens said that she vould call eTeryone vho she felt 
co^ild help and that he had to vork fast before people vent hoae 
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■t 5 p.B* X gare her the oaaes of the people that I had talked 
to* She said that she would try her best and that I should call 
back* An hour .or so later» Pat Granderson came down and talked 
to lTa» and ahe also talked to ae. She seemed rery different 
nov* She vas not short with me xa she had been before, and ncv 
this time ve were free to valt in the Emergency Room, and she 
aald that it looked like there vas a good chance that a bed vould 
be freed up* It vas also no longer a problem that Ira did not 
hare an admitting doctor* There seemed to be nev doctors on the 
cmse* I 5a vas put on a Hyperthermia machine at 6 p*o* vhen his 
temperature vent up to 105* 6* By the next corning Ira had a 
room* The admitting diagnosis vas en unspecific type of 
pneuaonla* Later an adranced tuberculosis vas diagnosed* 

I later learned that this had all happened, and the tone of 
the hospital had changed because of sereral phone calls that had 
been made* Jane Sterens had contacted Judy Vessler at Community 
Action for Legal Serrices* Ms* Vessler had then contacted the 
director of the Hospital Dirision of the Office of Health Systems 
Management in the Nev York State Department of Health to 
interrene at N*T.U* Hospital* It appeared that there had been 
sereral other complaints against this hospital filed vith the 
State Department of Health, because of their unwillingness to 
serre poor and minority people* The director of the Hospital 
Dirision then called the deputy director of the Nev York City 
regional office of the State Health Department to intervene at 
the hospital* Mr* Carlos Perez called K*Y*U. Kedicel Center and 
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said that the state was concerned about this case. This Is 
obTlouaXy why the hospital changed their position on glvlnc Ira a 
bed. But It took this high lerel Interrentlon to make the 
hospital decide that thay could make a bed arallable. 

During his stay, Its was tre*.ted wonderfully by the nursing 
sX^Zt^ hut his doctors often compiilned about his lack. of 
Insurcncc. One doctor complained and raised questions about why 
a man hla aga was unemployed for a year with no health Insurance. 
This doctir also warned that M.Y.U. could not absorb Iys's 
medical costs. 

On May 6th, I fllad a complaint with the New York State 
Department of Health because the hospital was trying to release 
It« before he was well or had a wey to teke cere of himself. The 
hospital xtually kept Iva a week longor efter they hed e ylslt 
fro« the Health Department because of tl.a complaint thet I filed. 

When Iyb wbs discherjed, he was referred for follow-up care^ 
to a public hospital In Brooklyn. One of the first things when 
ha arrlred wes a nurse esklng how he had been a patient et N.Y.U. 
whan ha had no Insurance or Medicaid. She was amazed that he had/ 
bean a patient at N.T.U. 
IKCOWMDATIOMS 

There muet be en enforcement of all the laws and an effort 
to Inform people of their rights. I walked In the Emergency Room 
end looked eyerywhere for Information on the Hlll-Burton law, but 
there wes no printed Information about Hlll-Burton or any other 
progrem thet would help. 
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The laws must be enforced bj getting Infornatlon out to 
people, aaklng it aTsllable and explaining this Infornatlon In a 
waj that people can understand It. 
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Mr. Weiss. Thank you, very much, Mr. Green. 
Ms. Waxman. 

STATEMENT OF JUDITH WAXMAN, MANAGING ATTORNEY, 
NATIONAL HEALTH LAW PROGRAM 

Ms. Waxman. Thank you, very much, Mr. Chairman, and mem- 
bers of the subcommittee for inviting me to testify today. I repre- 
sent the National Health Law Program, a program which is funded 
by the Legal Services Ck)rp. to provide professional advice and as- 
sistance to legal service lawyers and clients such as those that you 
see here today, on issues that involve access to health care. 

We have extensive and ongoing contact with poor people and 
their representatives throughout the country. Our testimony today 
IS based on our experience with those lawyers and those clients. 

I have included in my testimony some more examples of inci- 
dents, such as the ones you have heard about this morning, and I 
assume they will be part of the record. 

Mr. Weiss. Your entire statement will be entered in the record. 

Ms. Waxman. Thank you. Unfortunately, the examples I cite, 
IlL"^/^n^! happened since the enactment and effective date of 
the COBRA statute, and the ones you hear about today are not un- 
common. One of the basic problems that is evidenced by the testi- 
mony so far IS that the statute requires hospitals to stabilize pa- 
tients. It IS often very difficult to create a legal definition of a med- 
ical condition. 

What results is that physicians will say an individual is stabi- 
lized, even though he or she may in fact still be very ill and the 
person is transferred for economic reasons. Therefore, although the 
physician may meet the strict criteria of the law, many poor people 
are being shuttled around the country, literally going from facility 
to facility because of economic reasons. 

Tb^t is the crux of the problem that we must address today. 

When we hear of dumping problems, we advise lawyers to send 
complaints to HHS, citing the COBRA statute and the other stat^ 
utes that have been mentioned today that are within the agency's 
junsdirtion. Frankly, lawyers are hesitant to use this process be- 
cause they have one of two experiences; either they never hear a 
response at all from the agency, or the response is so delayed that 
their clients ^e totally discouraged by the wait and the meager- 
ness of the ultimate results. 

We also advise attorneys to look at their State statutes. You may 
know, a number of States are starting to pass their own statutes 
that are actually more stringent than the Federal law. In fact, Ten- 
nessee, and we do have representatives from Tennessee here today, 
has included in its statute a provision forbidding economic trans- 
tere for m-patients. Hopefully they will be getting at the real core 
or the problem there. 

Texas, also, has an excellent provision which requires that all 
hospitals send a memo of transfer with every single patient that is 
transferred. The memo must be signed on both ends of the transfer 
by the physician that is in the transferring hospital, and the one 
that receives the patient. 
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This written record puts every hospital and physician on notice 
as to what the requirements of the law are and it strengthens the 
accountability of those physicians since they have to sign their 
name. It also creates a permanent, written record of every single 
transfer and allows the State to have much better enforcement ca- 
pabilities. 

This provision can either be added into the Federal statute, or 
added into the Federal regulations, to help enforce the COBRA 
law. 

California has a bill— it*s not 1&^ yet— which requires posted 
notice and written and oral communications about the require- 
ments of the law and would get at some of the problems Mr. Green 
has mentioned. Again, the Federal law, the COBRA statute, re- 
quires no such notice. 

This provision is a tremendous improvement over the Federal 
law in that it allows individuals to participate in the enforcement 
of the statute. It gives individuals the knowledge to demand the ap- 
propriate compliance. 

These examples and others illustrate that the Federal law is a 
great first step to solving this problem, but in fact it is just a first 
step. 

Unfortunately, more stringent provisions are needed because a 
number of hospitals do attempt to circumvent the law. They will 
find new loopholes in the strict letter of the law. 

A prime example, which you may have heard about, is the one in 
McAllen, TX, where the regional medical center refused to take 
any transferees who were uninsured or Medicaid eligible. They ac- 
tually made this blanket announcement to this effect. 

Under the Federal lav/, no physician could actually force the fa- 
cility to agree to take any transferees. Wl:at finally happened and 
brought the situation to a climax was the following incident. The 
physicians in a small, ill-equipped hospital were faced with the 
prospect of having a boy in their possession who had a bullet in his 
brain and they just did not have the capabilities to take care of 
him. 

The physicians decided that they should just release the boy and 
tell the parents to take him right to the McAllen regional facility. 
That way, if the boy showed up at the door, the Federal law would 
require McAllen to take him in, which they did. McAllen staff did 
then treat him, but the treatment was so delayed, he died a few 
days later. 

It seems to me that McAllen felt that they did not violate the 
letter of the law, although they certainly violated the spirit of the 
law. Here is an example of where one provision should be added to 
prevent facilities from getting around the law in that way. 
[See appendix for detailed explanation, pp. 461-463.] 
Ms. Waxman. Another exami)le of the inadequacy of the current 
law is evidenced by a rural facility in Idaho, where a family took 
their daughter who had severe stomach pains and a high fever, to 
the emergency room. They arrived at r time when there was just 
on-call physicians. The facility did not have a person in the emer- 
gency room at all times. Actually, they had a nurse; they did not 
have a physician in the emergency room at all times. 
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The nurse made no initial assessment of the severity of the 
child s problem, and when she learned the family didn't have any 
insurance, she simply told them that the doctor would not be able 
to come for quite a few hours. They were left sitting and waiting, 
untreated and distraught, for a very long time. In fact, this child 
ultimately-was adequately treated, but there could have been disas- 
trous results. 

Again, the Federal statute really needs a change to requi-rs phy- 
sicians that are on call not to refuse to come into the facility 
simply because the patient doesn't have any insurance. 

One other inadequacy of the Federal law has been brought to our 
attention by hospitals that are dumped on. Many hospitals of last 
resort, some of which Representative Stark referred to this mom- 
Y^Sy ^ the facilities that receive the inappropriate transfers regu- 
larly. While the Federal law allows them to bring a private right of 
action against the hospitals that dumped on them, they are very 
hesitant to do that. The> are often in the same hospital association 
with the other hospitals in their area, and political pressures pre- 
vent them from suing their associates. 

If the Federal law had a requirement that all hospitals and phy- 
sicians were required to report such violations, then hospitals 
would be able to get aroimd those political pressures and in fact 
enforce the Federal law in a much stronger way than it is now 
bemg enforced. 

My list of changes is certainly not exclusive, and I know other 
people this morning will mention some other changes that we cer- 
tainly would agree are important, but I didn't want to finish this 
list without talking about the administration's enforcement. 

Obviously, no matter how strong the Federal law is, it is virtual- 
ly useless without administrative enforcement. As far as we have 
seen, the HHS enforcement of the COBRA statute is extremely 
negligent. There are three various branches of the agency which 
will send representatives here to talk to you today, that need to co- 
ordinate their activities to enforce this law. From the complain- 
^perspective, there appears to be no coordination whatsoever. 

HCFA, m fact, has delegated much of its responsibilities to the 
States, and yet given the States very little guidance on how they 
shoulc mvestigate the complaint. Additionally, as I am sure you 
know, the law as enacted in April 1986, went into effect almost a 
year ago and still we have not seen any proposed or final regula- 
tions. 

We really appreciate your interest in this problem and your 
desire to question the administration on this. 

If the statute is strengthened and enforced properly, it certainly 
can go a long way to solve the serious problems of people who are 
bemg denied emergency care because of lack of ability to pay. 

The suggestions I made for improvement will reinforce the indi- 
vidual s ability to receive, and HHS' ability to assure access to 
care. 

I do have to say one other thing, however. I feel I would be dere- 
lict in my responsibility to my clients if I ended just there, and just 
talked about this statute. I think, that as evidenced here, many 
hospitals wul go to great lengths to get out of serving people that 
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are uninsured. The real problem is the fact that people in this 
country are uninsured. 

For better or worse, our health care system is based on a pay- 
ment system of providers primarily through private insurance and 
government funded insurance, and most people in this country do 
have that kind of coverage. 

But according to the Census Bureau, 37 million Americans, men, 
women, and children, fedl through the cracks because they have no 
coverage. Unfortunately for a variety of reasons, that number is 
growing dramatically, at the rate of about 1 million people a year. 

There are also about 50 million people who have inadequate in- 
surance. The uninsured are people who are primarily workers and 
their families, who have no insurance through their place of em- 
ployment and have too much income to quSify for Federal pro- 
grams. One-third are children and almost three-quarters are mem- 
bers of families where there is at least one person who works full 
time. 

It is these people who are at the highest risk of bemg dumped. 
As already mentioned this morning, the Robert Wood Johnson 
Foundation did a study that showed 1 million people last year were 
actually denied care because they could not afford it, and another 
H million never even sought care because they knew they couldn*t 
afford it. Tlie only way to ultimately solve the dumping problem is 
to get some kind of coverage for each person so that hospitals will 
know that everybody who comes to their door has some kind of cov- 
erage, and they will be reimbursed. 

If we don't have that kind of system, then the hospitals will, un- 
fortunately — not all, of course, but some will — find loopholes and 
ways t/O dump or otherwise get rid of patients who are going to cost 
them money. 

I want to really end on that note. Unfortunately, stories such as 
the ones we have heard will continue to occur until there is some 
kind of universal coverage attached to the individuals. 

A universal coverage would ensure that every person gets crucial 
health care and hopefully patient dumping can then become a 
practice of the past. 

[The prepared statement of Ms. Waxman follows:] 
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Mr* Chairman and members of the Committee 

He appreciate your invitation to testify today on a matter 
of great importance to our clients* 

The National Health Law Program is a health ?.aw support 
center funded by the Legal Services Corporation to provide 
professional advice and assistance to legal services advocates 
and their clients* We have extensive and ongoing contact with 
poor people and their representatives throughout the country 
regarding a vLtiety of health subjects* 

Our testimony is based on our experience in providing 
professional assistance to clients and our extensive knowledge 
of the problems of access to hea]th care and in particular the 
concerns our clients have raised with us about the subject of 
today's hearing, access to emergency room care* 

You have heard this morning about two examples of the 
difficulty poor people have in obtaining emergency care* 
Unfortunately these are not isolated incidents* We hear of 
cases all the time where people are turned away at the 
emergency room door* 

In Florida, for example, an indigent woman who suffered 
fron severe interruption of blood supply to her right arm 
sought emergency treatment at a hospital emergency room* She 
suffered from loss of use in her arm, extreme, pain, lack of 
pulse and coldness to the touch* She wa:; in danger of severe 
tissue damage, possible gangrene and eventual loss of her arm 
or death* 
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The facility at which she sought care told her not to 
return to the emergency room until she had the fees to pay for 
treatment or "until her arm and hand turned black." 

Another ex&mple comes from Fredr Icksburg, Virginia where a 
woman who was six and a half months pregnant went to the local 
hospital when she began having labor pains and passing blood 
clots. Once at the hospital, the woman was told by a nurse 
that because she did not have a private doctor, nothing could 
be done for har. After a few hours she was told to go on her 
own to the University hospital which was a two hour drive 
away. The doctor on duty at the University hospital said that 
had a doctor treated her earlier, he could have arrested the 
premature delivery. However, because so much time elapsed a 
premature baby was born that afternoon and died a few minutes 
after birth. 

When we get calls about such Incidents, we advise people to 
complain to HHS, asking for enforcement of the COBRA provision, 
the subject of this morning's hearing, and the Hlll-Burton 
obligation. If appropriate, which requires certain facilities 
to treat emergency patients regardless of their ability to 
pay. We also advise them to consider citing. If appropriate, 
violations of Title VI of the Civil Rights Act, which prohibits 
racial discrimination and Section 504 of the Rehabilitation 
Act# which prohibits discrimination on the basis of handicaps. 

We also advise c cornoys to rely on their state statutes. 
A number of states have "emergency room" statutes that go 
beyond the requirements of the faderal law. Texas, for 
example, Includes an excellent provision which requires that 
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all hospitals send a memo of transfer with each patient when he 
or she Is transferred* This memo which must be signed by 
physicians on each end of the transfer creates a written record 
of every transfer* The written record puts every hospital and 
physician on notice about the requirements of the law and aids 
the state in assuring compliance* 

C2\lifornia is considering a bill which requires posted 
notice, and written and oral communication advising patients of 
their right to emergency care, treatment and appropriate 
transfer procedures-* No such federal requirement exists at 
this time* This provision is a tremendous Improvement over the 
federal law in that it allows individuals to participate in the 
enforcement of the statute by giving them the knowledge to 
demand appropriate compliance* 

These examples and others I will discuss Illustrate that 
the federal law is a great "first step** in solving the patient 
dumping problem, but it doos not go far enough* Unfortunately, 
more stringent provisions In the law are necessary because 
experience has shown us that hospitals will c^ttempt to find 
loopholes through which they can circumvent this law* 

A prime example is the case in KcAllen, Texas where the 
Regional Medical Center refused to take any transferees who 
were uninsured or Medicaid eligible fron che small lesser 
equipped hc&pitais Under the federal law, no physician could 
force Mc/illen agrer to take transferees* The physicians, 
irrora a small rural fa«,i.lity, wore unsure how to react when 
McAllen refuned to take an uninsured teenager who had a bullet 
in his brain. Finally* the/ released the boy and told his 
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parents to take him directly to McAllen even though they lacked 
appropriate permission. Because the boy simply showed up at 
McAllen^s emergency room, the hospital had no choice under the 
law but to provide him emergency treatment. The boy was 
operated on shortly after he arrived at McAllen but died a few 
days later. Certainly McAllen violated the spirit of the 
antl-dumplng law, yet they feel justified because they were not 
violating the letter of the law. The federal law should be 
strengthened to close this loophole. 

Another example of the Inadequacy of the current law Is 
Illustrated by the family In rural Idaho that. went to an 
emergency room with their daughter who had severe stomach pains 
and a high fever. This Incident occurred during the part of 
the day when the emergency room has no regular attending 
nhyslclan, but uses an on-call system. The nurse made no 
Initial assessment of the severity of the child's condition, 
instead, after ascertaining that the family had no Insurance, 
told them that the doctor said he would be unable to come to ' 
the emergency room for several hours. They waited unexamined 
and untreated and emotionally distraught for a very long time. 
Although the child was ultimately adequately treated, the 
results could have been disastrous. Again, the federal statute ' 
Is Insufficient because It does not specifically address the 
problem of the emerg-incy room whos physicians are "on call" 
and refuse to respond on the basis of the patient's ability to 
pay. 
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Another inadequacy of the federal law has been brought to 
our attention by hospitals that are "dumped on." Some 
officials of such hospitals are very reluctant to complain 
about associate hospitals who violate the law. Certain 
hospitals that are seen as the facilities of last resort are 
the regular recipients of repeated Inappropriate transfers. 
However, even though the law permits them to bring a private 
right of action against the violators, political pressures 
usually prevent them from bringing such actions. Hospitals 
that are receiving Inappropriate transfers are often In the 
same association with the hospitals that do the dumping and 
therefore hesitate to complain about their associates* 
behavior. A change In the Uw which requires hospitals and 
physicians to report violations of the law to the appropriate 
authorities would remove political considerations and 
enforcement would be enhanced. 

Lastly, no matter how strong tlj laws are, they are 
virtually useless without admlnls^ratlve enforcement. From 
what we have seen so far, HHS enforcement of the COBRA statute 
has been extremely negligent. Three different branches of HHS 
are Involved In various aspects of the enforcement effort. The 
branches are the Health Care Financing Administration, the 
Office of the Inspector General and the Office of Civil 
Rights. From the complainant's perspective It appears that 
coordination among the branches Is non-existent. HCFA has 
delegated much of Its responsibility to the states but has 
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given the states Almost no guidance ori how to investigate 
complA^ints. Additionally* although the law was enacted in 
April r 1986 and went into effect almost a year ago on August 1, 
19H6, no proposed or final regulations have been promulgated. 
We really appreciate your interest in this problem, 
Congressman, and your willingness to question the agoncy on its 
activities in this regard. 

The statute, if strengthened and enforced properly, can go 
a long way to solve the serious problem of people be5.ng denied 
emergency care because of their lack of ability to pay. The 
suggestions Z have made for improvements would reenforce the 
individual's ability to receive and HHS's ability to assure 
access to care* 

I would be derelict in my responsibility to my clients if i 
assured you, however, that a stronger federal law and 
enforcement would eradicate the "dumping" problem. I fear that 
some hospitals will continue to create new barriers to care and 
find new loopholes to avoid compliance with the spirit of the 
law. Many hospitals will go to great lengths to avoid 
providing care for people who have no insurance. The only sure 
way to end patient dumping is to guarantee that hospitals will 
get reimbursement for every individual who comes to their 
facility needing care. 

our health care system is based on payment to providers 
primarily through private insurance and government funded 
programs. Most Americans have such coverage. However, 
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accocd^.ng to th« C«nsus Bureau, thlrty-s«v*n villion sen, jomen 
and childcan fall through tha crackn of th« haalth care system 
bacausa thay hava no insuranca coverage* Unfortunately for a 
variety of reasons the nuvber Is growing dravatically at a rate 
of about one million a yaar* Zn addition to the uninsured, 
over 50 million Miericans wera at risk of being unable to 
afford health care because of inadequate insurance* 

Who are the uninsured? Thay are primarily workers and 
their families who have no insurance coverage through their 
work and have too much income to qualify for govetnnent 
programs* One^third of the uninsured are children and almost 
three quarters are members of families in which at least one 
member works full-time* 

Zt is these uninsured people who are the least desirable to 
health care providers and who, as evidenced by the atories you 
have heard today, are at the highest risk of being °dumped«" A 
recant study by the Robert Wood Johnson Foundation found that 
one million Americans were denied health care last year because 
they could not pay for it and an additional fourteen million 
did not seek the care they needed because they could not afford 
it* 

The obvious solution to the patient dumping problem is to 
provide every American with health care coverage* Until 
everyone can guarantee payment for services, some providers 
will skirt or even violate the law to avoid seiving uninsured 
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patients and sadly "horror" stories such as the ones we heard 
today will continue to occur. Universal coverage would Insure 
that every person gets crucial health care and patient dumping 
will beconie a practice of the past* 
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Committee on Govecnaent Operations 

Subcosaittee on Huaan rssoucces 

and IntecgovecnJtental Relations 
B372 Raybucn HOB 
Hashingtonr D.C. 20515 

Re: COBRA Biecgency Cace Legislation 

Dear Congcesssan Weiss: 

As pec^youc cequestr Z have compiled the following list oC 
suggested changes to the emergency room COBRA legislation. My 
suggestions are based on problems that advocates have brought 
to our attention. 

In brief the suggestions are as follows: 

— Require that thb appropriate transfer rules apply to all 
transfers 

— Require that rural tertiary hospitals accept emergency 
patients fro:: other hospitals 

— Require that physicians who are *on call* to e&ergency 
rooms respond to calls regardless of the patient* a ability 
to pay 

Require that notice of this law be given to patients 

Require that jt 'memorandum of transfer* be completed and 
sent with each transfer 

— Req'iire hospitals that are 'dumped on* to report the 
violations 

— Improve enforcement by requiring one division of HHS to 
investigate violations and enforce the statute 

Improve enforcement by providing for attorneys' fees for 
individuals who are successful in enforcing the law 
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The following is a acre detailed explanation of the 
suggestions: 

Require That Appropriate Transfer Rules Apply to All Transfers 

The statute currently allows hospitals to either stabilize 
or transfer the individual in question* As you told ne, the 
original intent was to also require an appropriate transfer 
after the patient is stabilized. The following underlined 
changes in the statute would accomplish the original intent; 

"(b) NECESSARY STABILIZING TREATMENT FOR EMERGENCY 
CONDITIONS AND ACTIVE LABOR* — 



"(1) IN GENERAL.— If any individual (whether or not 
eligible for benefits under this titl"*) comes to a 
hospital and the hospital determines that the 
individual has an emergency medical condition or is in 
active labor / the hospital must provide at a minimum 
either— 

"(A) within the staff and facilities available ?it 
the hospital, for such further medical 
examination and such treatment as may be required 
to stabilize the medical condition or to provide 
for treatment of the labor, and/or 
■(B) for transfer of the individual to another 
medical facility in accordance with subsection 
(c). 



Require That Rural Tertiary Hospitals Accept Emergency Patients 
From Other Hospitals 

Two problems have surfaced in rural hospitals. The first 
is illustrated by the McAllen, Texas situation (see attached 
article) where a tertiary hospital established a blanket policy 
that it would not acf<»pt private pay or Medicaid transfers from 
the smaller hospitals in its area. The practical result cf 
this policy was that when a small hospital called McAllen and 
was refused the right to transfer the patient, an uninsured 
teenager who had a bullet lodged in his brain, the receiving 
hospital told the family to take the boy on their own to 
McAllen' s emergency room. McAllen could not then turn the boy 
away. The hospital finally sent the boy in an ambulance and 
his family followed in their car. He was ultimately admitted 
to McAllen but so much time had elapsed, he could not be saved. 

Please consider a statutory change which would require 
rertiary hospitals in rural areas to accept patients from 
small, unequipped hospitals. 
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Require That Physicians who Are "On Call to Emergency Rooms 
Respond to Calls Regardless of the Patient' s Ability to_ Pay 

Another problem In the rural area Is addressed by a 
California bill which Is now winding Its way through the 
California legislature • This Is the problem of the physician 
who Is needed to treat the emergency ^^ondltlon, but will not 
come Into the hospital because the patient Is private pay. 

The following I3 the language from the California bill. 
Perhaps It can be adapted for federal use. 

As a condition of licensure, each hospital shall 
require that, as a condition of staff privileges, 
physicians who serve on an "on-call" basis to the 
hospital's emergency room cannot refuse to respond to a 
call on the basis of .he patient' s. . .ability to pay for 
medical services.... 

Require That Notice of This Law Be Given to Patients 

The California bill has three otiier provisions which you 
should consider because they would greatly enhance the 
effectiveness of the statute. 

^ The first Is requiring a notice to the public In each 
facility about their rights under this law. The California 
language Is as followut 

...[a] 11 hospitals will Inform all persons presented 
to an emergency room or their representatives If any are 
present and the person Is unable to understand verbal or 
written communication, both orally and In writing, of the 
reasons for the transfer or refusal to provide emergency 
services and care and of the person's right to emergency 
services and care prior to t ^nsfer or discharge without 
regard to ab^ity to pay. N^^chlng In this subdivision 
requires notl-.icatlon of the reasons for the transfer In 
advance of the transfer where a person Is unaccompanied and 
the hospital has made a reasonable effort to locate a 
represent a;^lve, and because of the person's physical or 
mental condition, notification Is not possible. All 
hospitals shall prominently post a sign In their emergency 
rooms Informing the public of their rights. Both the 
posted sign and written communication concerning the 
transfer or refusal to provide emergency services and care 
shall give the address and phone number of the. . .government 
agency to contact in the event the person wishes to 
complain about the hospital's conduct. 




ERIC 



53 



\ 

4 



Require That a "Memorandum of Transfer* Be Complete d and Sent 
With Each Transfer 

The other California section requires that a Memorandum of 
Transfer be completed and sent with each person who Is 
transferred. This creates a record for the patients and the 
hospitals that are dumped on of all Inappropriate transfers, i 
asked hCPA If they would consider putting tl.ls requirement In 
their regulations and was told that they would not do It 
because 0MB would not approve It unless It was statutorily 
mandated. The following Is California's proposed language; 

(f) The records transferred with the person Include a 
Memorandum of Transfer" signed by the transferring 
physician which contains relevant transfer Information. 
The form of the "Memorandum of Trantifer" shall, at a 
minimum, contain the person's name, address, sex, race, 
age. Insurance status, and medical condition; the name and 
address of the transferring doctor or emergency rooa 
personnel authorizing the transfer; the time and date the 
percon first presented at the transferring hospital; the 
name of the physician at the receiving hospl'al consenting 
to the transfer and the time and date of the consent; the 
time and date of the transfer; the reason for the transfer; 
and the declaration of the slgnor that the slgnor Is 
assured^ wlthAn reasonable medical proba,.lllty , that the 
transf/^r creates no medical hazard to the patient. Neither 
the transferring physician nor transferring hospital shall 
be required to duplicate. In the "Memorandum of Transfer," 
Information contained In medical records transferred with 
the person* 

Require HcNSpltals T hat Are "Dumped On" to Report the Violations 

Also the California bill requires each hospital that 
receives o! physicians that know about Inappropriate transfers 
to report tjch violations to the appropriate authorities. The 
reason for the requirement Is to remove the .political 
considerations from a facility's or doctor's decision on 
whether or not to report. The possibility of retribution for 
disclosure often prevents the disclosure from occurring, olnce 
the law requires the report, the facility or physician has o 
choice but to provide the appropriate Inforcjitlon. 

Improve Enforcement by Requlrlnq one Division of hhS 
(Preferab ly the office of Inspector General) to^nvestlg ate 
Violations and Enforce the Statute " 

The last Issue concerns enforcement. HCPA, as you know, 
has yet to Issue proposed regulations. I understand that part 
of the problem Is the hassle within the agency of getting HCPA 
and the Office of Inspector General (OIG) (each of which have 
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responsibility under the statute) to coordinate their efforts* 
I£ they can't get together to decide on the regulations, I have 
grave doubts about their ability to coordinate enforcement* 

As I understand it, the enforcement procedures are as 
follows : 

HCFA has assigned the task of investigating complaints to 
the Office of Survey and Certification within the Health 
Standards and* Quality Bureau* This office contracts with each 
state to perform certification reviews in nursing homes and 
hospitals that are not accredited by JCAH* 

The state reviewers have some experience investigating 
complaints of violations of the conditions of participation* 
Theis: usual procedure, according to a HHS Central Office 
staffer, is to acknowledge receipt of the complaint and then 
investigate only those complaints where they h2;ve reason to 
believe a problem exists* Advocates for nursing home residents 
know their work because it is these agencies that investigate 
violations of the Medicaid and Medicare conditions of 
participation* Advocates have never been pleased with the 
timeliness or thoroughness of investigations* 

Additionally, the state reviewers are severely handicapped 
right now because there are no regulations or official 
procedures to follow* Procedures for investigations will not 
be official until the final regulations are published* 
Probably few, if any, decisions will be issued until procedures 
and rules are final* Given the time frame for the rules, 
investigation procedures will not be in place until at least 
one year from now which will be close to two years after the 
law went into effect* 

When the system is in place, it should work as follows* 
All complaints received by the Office of Inspector General 
(OIG) or HCFA Regional Offices will be referred to the state 
agencies* Complaints can be sent directly to the state* The 
state agency will investigate and refer to the Central Office 
of HCFA those cases the investigators think need enforcement 
actions* HCFA will decide whether to seek termination or 
s'^spension of the contract and will refer cases to the OIG 
which will then decide what, if any, actions for civil money 
penalties should be taken* 

There .are indications, however, that not all complaints 
will be investigated* HCFA is currently suggesting that only 
"flagrant" violations (undefined) or violations that show a 
pattern of abuse be investigated* Additionally, enforcement 
will no doubt vary dramatically around the country* 

I do not know how OIG plans to coordinate its 
responsibility under the statute with HCFA* However, given the 
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fact that HCPA will be coordinating with Its regional offices 
and fifty one jurisdictions, coordination with OIG will no 
doubt result In painfully slow enforcement activities. 

The Office of Civil Rights Is also Involved In the 
enforcement of emergency room requirements through its 
authority to enforce the Hlll-Burton community service 
obligation. Currently, over half of the hospitals In this 
country have an obligation to provide emergency care regardless 
of the person's ability to pay. Any hospital that ever 
received Hlll-Burton mo»^ey retains this obligation. 

It Is unclear to us how OCR plans to coordinate Its 
enforcement activities with OIG and HCFA. While the statutes 
they are charged with enforcing are not Identical, they are 
clo^a enough to require coordination. 

Our experience has been that HHS enforcement Is abysmal 
when only one division of the agency Is charged with the 
responsibility. The current senarlo In which HCFA attempts to 
coordinate with OIG and OCR Is, In my view, destined for 
disaster. 

We appreciate your Intereet Into examining the agency's 
activities and plans In this regard, i suggest that In order 
to streamline the agency process only one division of HHS be 
given enforcement responsibilities, until we hear the 
testimony at your hearing, however, i am hesitant to suggest 
which division can do the best job. 



Improve Enf o rcement by Providing for Attorneys' Fees for 
Individual., mo Are S::ccessful in Enforcing the Law 

Lastly, on the enforcement question, I would have to 
suggest that you think about th3 possibility of allowing 
private attorneys to collect attorneys' fets If they are 
successful In bringing private law suits to enforce the 
statute. I have received Indications from private lawyers that 
they are reluctant to bring suits to make the hospital comply 
with the statute because unless their client has been severely 
physically harmed by the violation, there Is no way the 
expenses or their fee will be paid. I am afraid that If HHS Is 
not enforcing the statute and If private lawyers won't bring 
the cases, the law will become meaningless. Appropriate 
language to accomplish this goal Is as follows: 

In any action or proceeding charging a violation of section 
1867 of the Social Security Act, the court In Its 
discretion may allow the Individual or hospital harmed by 
the violation reasonable attorney's fee as part of the 
costs. 
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Thank you for considering these suggestions. I'm happy to 
discuss any or all of them with you. 

Sincerely^ 

Juaith ij. Waxman 
Managing Attorney 



Er|c 62 



57 

Mr. Weiss. Thank vou, very much, Ms. Waxman. 

Ms. Hill, tell us, if you will, what the reaction of your communi- 
ty, or your neighbors was after Mr. Takewell's death. 

How did vour neighbors in your community feel about the whole 
situation of Mr. Takewell, how he was treated and his death? 

iVfe. Hill. They felt like I did. They felt that he needed-they 
needed to keep him in the hospital; not let him come back home: 
not put him out. 

They were angry, they were all upset like I was. They were 
upset. 

Mr. Weiss. Thank you. 
. Waxman, how many other States have emergency room leg- 
islation? You mentioned a couple of them. 

Ms. Waxman. Yes, there are about 21 States that do have some 
provision m their State statutes and a number of others that have 
reguiatoiy provisions. But many of the laws are extremely broad. It 
has only been recently that States are starting to pass statutes that 
resemble the Federal statute. 

About eight of tliem have new, stncter laws and five that have 
transfer rules, such as the ones in the Federal statutes. 

Mr. Weiss. How about cities? Do any of the cities have local laws 
or ordmances that are similar to that legislation? 

Ms. Waxman. Yes. A number of metropolitan areas are actually 
doL'^? thmgs that help quite a lot. They are getting all the hospitals 
together to develop protocols and procedures for transferring 
people. 

1 ^i^?/^ example is Dallas where the public facUity there, Park- 
Land Memonal, has worked with other hospitals in the community. 
They have a 24-hour hot line which any hospital can call and de- 
scnbe the patient they want to transfer. 

The hot line is staffed by a nurse who reviews the symptoms and 
so forth, telks to doctors and makes the decision to accept or refuse 
the transfer. This hot line speeds along the process and makes it 
j^niform. Also, the conversations on the hot line are tape re- 
corded so there is a permanent record of every single conversation 
and every single transfer. 

They have found that while there has been a great improvement 
m the number of inappropriate transfers— they feel there is about 
90 percent compliance with their procedures—they still receive 
mmiy stabilized patients who are transferred for economic reasons. 

Also, a number of people stUl die shortly after arrival, but the 
situation has improved over what it used to be. 

Mr. Weiss. Florida had a regional agreement among five or six 
hospitals for emergency treatment and care of patients. It broke 
down becaiise apparentlv some of the hospitals felt that not all the 
other hospitals were taking their fair share, and the whole thing 
disintegrated. I think it underscores that you really need to have 
mutual agreements, that you aeed to have strong legislation at the 
State or Federal level. 

What has been your experience with HHS on complaint investi- 
gations? 

Ms. Waxman. As I stated in my testimony, lawyers hesitate to 
use the process. Under the COBRA statute, as far as I know, of the 
complaints that have been filed, no one has heard any response. 
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That is not correct. Someone recently did get a letter stating "we 
have received your complaint" and no other foUowup. 

But mostly lawyers never hear back at all. Of course, our experi- 
ence in the past with the agency, with OCR— -and this committee 
has looked into that quite extensively, I know— has been that the 
processes are so extremely slow, even when one division of the 
agency must look at the problem. Lawyers just don't feel it is 
worth the bother to send in a complaint to the agency. 

Mr. Weiss. Thank you. Mr. Green, I just want to comment that 
your friend was very lucky to have a friend as well versed and 
knowledgeable about the situation as you are. He may very well 
owe his fife to you. 

Mr. Lightfoot. 

Mr. Lightfoot. Thank you, Mr. Chairman. Mr. Green, I am curi- 
ous, how is your friend? 

Mr. Green. He is a lot better now. He was transferred to Kings 
County Hospital, a public hospital in Brooklyn. When ho was re- 
leased—actually, they tried to release him from the hospital-— and 
we were reallv worried— before he was better. The staff in the hos- 
pital treated him really well. But the doctors complained through- 
out his stay, how does a 3&-year old man have no insurance. 

So he is being treated at Kings Coimty Hospital in Brooklyn. 
Since then he has applied for Medicaid. He stayed in NYU for 
more than a month, and when he did arrive at Kings County Hos^ 
pital in Brooklyn, one of the nurses kind of looked at him and 
said -how were you at I^JYU when j'ou don't have any money or 
insurance? 

He is starting to get better now. 

Mr. Lightfoot. If I interpreted your story correctly, you selected 
NYU because in your opinion they had a reputation for giving good 
service. But the problem was gettmg admitted to the hospital. 

Not too many people would have thought to contact legal serv- 
ices, as you did. What caused you to do that? 

Mr. Green. As I said before, I live in Brooklyn. Often— I don't 
know how many people are aware of it— there are a lot of people 
dying, and I see tnem dying from different illnesses, or cancer, or 
whatever it is. This has been going on for years. I think Margaret 
Heckler even wrote a report about it. 

This is because pe(^le don't have insurance, and these are people 
who know that they cannot go to a hospital if they don't have the 
money. I think when people are really sick, the last thing on their 
mind is that they are dying. They just say, ^^Well, I am sick." To go 
to a doctor, you have to have at least $100 to $150 just to see a 
doctor. 

To walk into an emergency room, even the worst ones in Brook- 
lyn, you l^ve to have $80 to $100, just to walk in the door. I think 
a lot of people know that they just can't go to a hospital. 

I have seen it. My concern was not to be turned away because I 
felt if Iva went to the hospital when he was sick like this, and was 
turned away, his resort would not be even to try anymore; he 
would have stayeil home and died. 

That is why I called ahead of time to find out whicn hospitals 
would not turn me away by law. Some of them could just— for 
whatever reasons— just turn you away. 
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Mr. LiGHTFOOT. You are aware of this just by the circumstances 
around you and you have observed this? 

Mr. Green. I am aware of it for that reason, and over the years, 
different people I know had experiences where they were turned 
away. I see it happen all the time. 

Also, I have to admit, it is one of the things I have always been 
worried about. A friend of mine told me if I got sick, my chances 
were better to get a $99 flight to London, where I would be treated 
in a hospital. It would con.e out cheaper than going to the emer- 
gency ward m most of the hospitals, 

Mr. LiGHTFOOT. Then if you get well, you would have a nice trip. 
1 commend you for taking the initiative that you did. As Mr Weiss 
said, you may very well have saved your friend's life. 

I think you alluded to it; lack of information is one of the prob- 
lems for people going to hospital emergency rooms. You mentioned 
that you didn t see any of the Hill-Burton information posted on 
the wall m the hospital. The fact that you knew enough and were 
aware enough of the situation that you did turn to legal services is 
noteworthy. 

Do you have any ideas or recommendations on how other people 
m your community could be helped, so that they would be aware of 
that mformation and know those services are available to them? 

Mr. Green. I think that information is needed. They are quick to 
give out information on things that sometimes we don't need. I re- 
member in the past with things like food stamps, they would have 
announcements on television and the radio, if you needed help it 
was available. But when it came time to getting that help, no one 
knew how or they always acted like it is available but no one is 
coming to get it. There were tricky little laws, like you had to have 
a kitchen and you had to have this or that. 

The same with this information. These programs are available 
and from what I understand, often the funds that they have aren't 
even used up. I can t believe for 1 minute that half of the people 
waiting at Bellvue, if they knew that they could go just three 
blocks away, to NYU s emergency room, if they knew that they 
would not be turned away, they would not do it. 

I don't think NYU or half of the other hospitab in New York 
want It to be known that they don't have to turn people away. 

They have contact with poor people. When they mail out checks 
to people or information to poor people, they could put that infor- 
mation right m that envelope. It wouldn't hurt. There an? a lot of 
public service things that could be done which wouldn't take much 
money at all— just the letters that the Government mails out, they 
could put m mformation. 

Those are just off my head, but it is definitely important that 
people know this. I would say statistically, if you look at the 
amount of people who are dying, they are not dying because they 
are that 5ick. The things that they often die from— for example, tu- 
bercalosis-;-I mean, Iva could have died from this, and it is some- 
thing that IS so treatable. 

I think a high percentage of things that people really die from 
are easily treated, and if people know that, they could go and get 
the service. ^ & & 
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Mr. LiGHTFOOT. Ms, Waxman, you mentioned that Texas has a 
very strong State law. I lived there for about 6 years, and am some- 
what familiar with the State. Do you know what motivated Texas 
to put that law in place? I don't. 

Ms. Waxman. My understanding is that the Parkland Memorial 
Hospital, the mcgor public facility in Texas, was faced with a very 
difficult situation of incredibly increased numbers of people being 
dumped on them, both unstable patients and patients in stable con- 
ditions. Parkland has a very strong administrator who made that 
fact known to the public, and then the legislature addressed the 
problem. 

The administration in Texas also reviewed the law that they cre- 
ated and put into place some very good regulations. 

Mr. LiGHTFOOT. Are you relatively happy with it? If we are going 
to pick out a model law r other States to look at, would you rec- 
ommend the Texas statute? 

Ms. Waxman. I would also make some improvements to the 
Texas law. It goes farther than the Federal law, but there are a 
number of things that I think they are finding that would be im- 
provements in their own law. 

Interestingly enough, out of the 33 complaints that the HHS has 
received to date on the COBRA provision, I think 23 of them are 
from Texas. That indicates to roe that the Texas law is working 
better than the Federal law in that either people know that it is 
there, or there is some attention to it so people know they can com- 
plain. Maybe it is the memo of transfer that I mentlcred, or the 
recorded transfer information that allows people to be aware of the 
possible complaints. 

It can't be a coincidence that so many of the complaints that 
even made it into the Federal agency have come from Texas. I 
think it has to have something to do with their State law. 

Mr. LiGHTFOOT. With the chairman's permisbicn, and I am not 
trying to put you on the spot here— would you submit a letter to 
the committee with your recom-nendations on the Texas law and 
what improvements you would make to that so we would have it in 
writing? 

Ms, Waxman. Yes, I will. Thank you for inviting me to do that. 
[The letter follows:] 
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National Health Law Program, inc. 



UAJNornce 

Lot C*Morru 900)4 

CI)} 304 6010 



October 21, 1987 



WUMCM Office 

Sirt«400 

(M»)M7.Ut0 



Honorable Ted Weiss, Chair 
Honorable Jim Lightfoot, Ranking 

Minority Member 
Committee cn Government Operations 
Human Resources and Intergovernme»:tal Relations 

Subcommittee 
B372 Rayburn HOB 
Washington, DC 20515 

Dear Congressmen Weiss and Lightfoot: 

Thank you so much for the opportunity to testify before 
your subcommittee on the subject of patient dumping. The 
hearing afforded the people who are concerned with the problem 
an excellent opportunity to explain the problem and the need 
for reform* 

you asked me to make suggestions ^or changes in the federal 
law and to review the Texas law to determine what changes could 
improve that law also. The Texas statute was passed before the 
federal law and, and I understand it, served as model for it. 
Therefore, the same major provisions are in both laws. However 
Texas has written regulations which go beyond the statute to 
make some specific requirements on facilities. For example, 
Texas regulations provide that transfers "may not be predicated 
upon arbitrary, capricious or unreasonable discrimination based 
upon race, religion, national origin, age, sex, physical 
condition or economic status." Also, the regulations require 
that a "Memorandum of Transfer" containing pertinent 
information about the patient, his or her condition and the 
circumstances of the cransfer be completed, signed by the 
transferring physician and sant with each patient who is 
transferred. HCFA has not as yet proposed regulations, but 
judging by what HCFA officials told you before the hearxng, 
they are not proposing any requirements comparable to the '^'^xas 
rules. 

California has recently passed an "emergency room" statute 
which the Governor signed into law on September 27, 1987. It 
is more comprehensive than other state laws and may provide you 
with guidance for improvements in the federal law. I've 
attached it, in its entirety, for you. 
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At your request I have compiled a list of sugg'Cstlons foe 
impcovements in the federal law* They are all baseU on 
problems that have been brought to my attention by lawyers from 
around the country whose clients have had difficulty obtaining 
emergency care. I have cited sections of tSie California law* to 
illustrate how one state dealt with a number of problems* 

My suggestions are as follows: 



1 • i^^S-i "^^-Jif i-^PKPPSi^i^^JSSD^lSS-SiJi^^-^PPiy-iP-^ii- 

*The statute currently allows hospita?.s to either 
stabilize or transfer the individual in question* 'rhe 
original intent was also to require an appropriate transfer 
after the patient is stabilized* The following underlined 
changes in the statute would accomplish the original interc 

"(b) NECESSARY STAB.XxZING TREATMENT FOR EMERGENCY 
CONDITIONS AND ACTIVE LABOR*— 



"(1) IN GENERAL*— If any individual (whether or 
not eligible for benefits un^cr this title) comes 
to a hospital and the hospital determines that 
the individual has an emergency medical condition 
or is in active labor / the hospital must provide 
at a minimum either— 

^UT^wlthin the staff and facilicies 
available at the hospital, for snch fuc'-h'sr 
laedical examination and such further roed.*;al 
examination and such treatment as may he 
required to stiabilize the medical condition 
or to provide for treatment of the labor # 
and^pr 

^lB)*Tor transfer of the individual to 
another medical facility in accordance with 
subsection (c) * 



The California statute, which is a good tdel, reads 
as follows: 

(b) In no event shall the provi^iion of eme^cgency 
services and care be based upon, or affected by, the 
person's race, ethnicity, religion, national origin, 
citizenship, age, sex, preexisting medical condition, 
physical or mental handicap, insurance status, 
economic status, or ability to pay for medical 
services, except to the extent that a circumstance 
such as age, sex, preexisting medical condition, or 
physical or mental handicap is medically significant 
to the provision of appropriate medical care to the 
individualc 

* Printed. at the end of this lettet. 



Inc lude^ a^ ^£92fi5i2D- ^9^E£9^ i]&ii-Si5S£iE?iD5^ iPD-iD-il}^. 
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USSiJil®^?!?*^*^ ^5®59Si}Sy^§®iyi5®5^5® Rendered^Before the 

f i55§5311 B52I2i5I i§I ? ^51 111 si5 liffi^i?" ™™«-™ 

We often hear of patients who must disclose their 
insurance status and ability tO' pay before they are 
physically screened to determine the extent of their 
physical condition^ Many people complain that they are 
given a "wallet biopsy" before they get any care eveir in 
emergency situations. One way to prohibit this practice is 
to incorporate the following California provision: 

Emergency services and care shall be rendered 
without first questioning the patient or any other 
person as to his ability to pay therefor • However, 
the patient or his legally responsible relative or 
guardian shall execute an agreement to pay therefor or 
otherwise supply insurance or credit information 
promptly after the services are rendered^ 

liiliBiilfii^lPiiiilBsiplisli"* — - — - 

Two problems have surfaced in rural hospitals* The 
first is illustrated by the McAllen, Texas situation (see 
attached article) where a tertiary hospital established a 
blanket policy that it would not accept private pay or 
Medicaid transfers from the smaller hospitals in its area* 
The practical result of this policy was that wnen a small 
hospital call McAllen and was refused the right to transfer 
the patientf an uninsured teenager who had a bullet lodged 
in his brtiin, the receiving hospital told the family to 
take the boy on their own to McAllen* s emergency room* 
McAllen could not then turn the boy away. The hospital 
finally sent the boy in an ambulance and his family 
followed in tlieir car. He was ultimately admitted to 
McAllen but because so much time had elapsed, he could not 
be saved. 

Please consider a st^cutory change which would require 
ter' lary hospitals in rural areas to accept patients from 
smdil, unequipped hospitals. 

r-IiSi fiy^icians^Who^Are^^^On Call" to Emergency 

B§2!Pil.MipiB?Ii9lsllliIBi9ii§Iiii"oT" t^ s"ABliity 

Another problem in the rural area is the problem of 
the physician who is needed to treat the emergency 
condition, but will not come into the hospital because the 
patient has no insurance. We have heard from advocates who 
have complained that their clients have waited for hours 
unseen by any professional until a doctor comes to the 
hospital for his or her regular shift. 
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The following is California's solution to this problem: 

[E]ach hospital shall require that, as a 
condition of staff privileges, physicians who serve on 
an "on-call" basis to the hospital's emergency room 
cannot refuse to respond to a call on the basis of the 
patient's race, ethnicity, religion, national origin, 
citizenship, age, sox, preexisting medical condition, 
physical or mental handicap. Insurance status, 
economic status, or ability to pay for medical 
services except to the extent that a circumstance 
such as age, sex, preexisting medical condition, or 
physical ot mental handicap Is medically significant 
to the provision of appropriate medical care to the 
individual. 



Individuals do not know about their rights under the 
federal statute. This Is evidenced by the fact that they 
do not refused Inappropriate transfers, nor do they often 
complain to the authorities when their rights have been 
violated* 

Again, California dealt with this problem with the 
following language: 

«««[a]ll hospitals will inform all persons 
presented f.o an emergency room or their 
representatives if any are present and the person is 
unable to understand verbal or written communication, 
both orally and in writing, of the reasons for the 
transfer or refusal to provide emergency services and 
care and of the person's right to emergency services 
and care prior to transfer or discharge without regard 
to ability to pay^ Nothing In this subdivision 
requires notification of the reasons for the transfer 
In advance of the transfer where a person Is 
unaccompanied and the hospital has made a reasonable 
effort to locate a representative ✓ and because of the 
person's physical or mental condition, notification is 
not possible^ All hospitals shall prominently post a 
sign In their emergency rooms informing the public of 
their rights^ Both the posted sign and written 
communication concerning the transfer or refusal to 
provide emergency services and care shall give the 
address and phone number of the** •government agency to 
contact In the event the person wishes to complain 
about the hospital's conduct* 
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In order to assure that a record of each transfer is 
maintained- it is necessary to require that a "Memorandum 
of Transfer" or "Transfer Summary" be completed and sent 
with each person who is transferred. Such memos are the , 
basis for data on all transfers and evidence for complaints 
by individuals and hospitals that are "dumped on." Texas 
includes this requirement in its regulations. The 
California statute requires the following: 

The records transferred with the person include a 
"Transfer Summary" signed by the transferring 
physician which contains relevant transfer 
information. The form of the "Transfer Summary" 
shall, at a minimum, contain the person's name, 
address, sex, race, age, insurance status, and medical 
condition; the name and address of the transferring 
doctor or emergency room personnel authorizing the 
transfer; tbs time and date the person was first 
presente<3 at the transferring hospital; the name of 
the physician at the receiving hospital consenting to 
the transfer and the time and date of the consent; the 
time and date of the transfer; the reason for 
transfer; and the declaration of the transferring 
physician that the {benefit of the transfer outweighs 
the risk]. Neither the transferring physician nor 
transferring hospital shall be required to duplicate, 
in the "Transfer Summary," information contained in 
;iiedical records transferred with the person. 

To assure appropriate data collection, the California 
law requires that "[A] 11 hospitals shall maintain records 
of each transfer made or received including the 'Memorandum 
of Transfer' . . . for a period of three years." Also 
California requires annual reports. The reports must 
include a description of "the aggregate nuraber of transfers 
made and received according to the person's insurance 
ntatus and reaso*>s for transfer." 

9. f®3i^ !£G_i?2spitals_That^Are^^Dumped On" to Report the 

Sometimes political considerations influence a 
C^cility's or doctor's decision to report or not report 
violations to the appropriate authorities. The possibility 
of retribution for disclosure often prevents the disclosure 
from occurring, if the law requires reporting, the 
facility or physician has no choice but to provide the 
appropriate information. 
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The California provision which addresses this problem 
Is %s follows: 

(c) The receiving hospital, and all physicians, 
other licensed emergency room health personnel at the 
receiving hospital, and certified prehospital 
emergency personnel who know of apparent violations of 
this article or the regulations adopted hereunder 
shall, and the corresponding personnel at the 
transferring hospital and ^he transferring hospital 
may, report the apparent v-olatlons to the state 
department on a form prescribed by the state 
department within one week following Its occurrence. 



I have not included excellent provisions which were 
suggested to you by other witnesses. Even so, my list Is 
rather lengthy, and I hope comprehensive. 

I am happy to discuss adapting these provisions for federal 
law or In making other revisions you deem appropriate. Thank 
you very much for the opportunity to provide you with my 
suggestions. 



Sincerely, 



Judith G. Waxman 
Managing Attorney 
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AMEINTOED^. SENATE S^IPTEMBER 9, 1987 .'.1/ 
' . . ■ AMENDED IN SENATE SEPTEMBER 8, 1987 .. \ 
' " AMENDED INiSENATE SEPTEMBER 1, 1^87 v." . ' 
'TAMENDiBI^ IN SENATE A^ ' 'V''" 

AMENDED IN ASSEMBLY MAY 20, 1987 
AMENDED IN ASSEMBLY MARCH 24, 1987 
AMENDED IN ASSEMBLY FEBRUARY 13, 1987 

^ ' CAUFORNIA LEGISLATURE— 1987-«8 REGULAR SESSION 

ASSEMBLY BILL ; No. 214 



Introduced by Assembly Member Margolin 
January 7, 1987 



An act to amend Sections 1317, 1798, 1798.170, 1798.172, 
1798.206, and 1798.208 of, and to add Sections 1317.1, 1317.2, 
1317.2a, 1317.3, 1317.4, 1317.5, 1317.6', 1317.7, 1317.8, 1317.9, 
1317.9a, and 1798.205 to, the Health and Safety Code, relating 
to" .hospital emergency medical treatment and patient 
transfer. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 214, as amended, Margolin. Hospital ernergency 
patient transfers. 

Various provisions of existing lau^ regulate hospitals and the 
treatment of patients. 

This bill would regulate the treatment of patients brought 
to^ hospital emergen;^y rbpms and the transfer of these 
patients to other jnedical facilities. It v/ould prohibit basing an 
emergency patient's treatment on the patient's race, 
ethnicity, religion, national origin, citizenship, age, sex, 
preexisting medical condition,- physical or mental handicap, 
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""AB 214 ■ - • • - ~2— ^ 'i:^ 

insurance status, economic statiis, or ability to pay for medical 
services, unless the circumstances are medically significant to 
the provision of appropriate medical care to that individual. 
The bill would revise the definition of **emergenc7 services 
and care** and * medical hazard** and define '"consultation'* 
and within the capability of the facility.** It would specify 
conditions under which emergency medical patients may be 
transferred and procedures which may be followed. 

The bill would specify under what conditions a hospital is 
obligated to accept the transfer of a patient, and would 
require a hospital that is unable to accept the transfer of a 
patient for whom it is legally or contractually liable," to make 
arrangements for the patient *s care. The bill would require 
receiving hospitals which do not accept transfers of, or make 
other appropriate arrangements for, certain medically stable 
patients for which they are contractually or statutorily 
obligated to provide care, to be liable, as specified. 

The bill would require hospitals to adopt policies and 
transfer protocols consistent with the bill and a hospital*s 
compliance wiih specified procedures would be a condition of 
licensure or revocation thereof. Violators could also be fined-, 
as specified, for hospital violations, and taking into account 
certain factors or have their emergency inedical service 
permits revoked. This bill would also create certain civil 
actions, as specified, and exempt the health facility and 
specified health professionals ft*om liability for refusing to 
render emergency services under certain circumstances. The 
receiving hospital, and physicians, emergency room health 
personnel at the receiving hospital, and certified prehospital 
emergency personnel would be required to report all 
apparent violations known to them to the State Department 
of Health Services for investigation. The bill would provide 
that a physician shall not be preven*^ed from exercising 
professional judgment in conflict with certain state and local 
regulations under specified circumstances. 

Local emergency medical services agencies would also be 
obligated to mandate transfer protocols, guidelines, and 
agreements, as specified. These requirements would impose 
a state-mandated local program on these agencies. 

This bill would create new misdemeanors, thus imposing 
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new duties upon local law enforcement agencies, thereby 
constituting a state-mandated local program. 

This bill would also provide that the Governor shall request 
the federal government to credit certain monetary penalties 
against subsequent penalties assessed by the federal 
government and require the department to take certain 
actions to ensure that a specified cumulative maximum limit 
of fines assessed under state and federal law is not exceeded. 

Under existing law, the medical direction and management 
of an emergency medical services system on the local level is 
under the control of the medical directc- of the local 
emergency medical services agency. 

This bill would establish procedures for the medical 
director of a base station who questions the medical effect of 
a policy of a local emergency medical services agency to have 
a hearing on the matter. 

This hearing procedure would impose a state-mandated 
local program. 

The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated 
by the state. Statutory provisions establish procedures for 
making that reimbursement, including the creation of a State 
Mandates Claims Fund to pay the costs of mandates which do 
not exceed $500,000 statewide and other procedures for 
claims whos^ statewide costs exceed $500,000. 

This bill would provide that for certain costs no 
reimbursement is required by this act for a specified reason. 

Moreover, the bill would provide that no reimbursement 
shall be made from the State Mandates Claims Fund for other 
costs mandated by the state pursuant to this act, but would 
recognize that local agencies and school districts may pursue 
any available remedies to seek reimbursement for those other 
costs. 

Vote: majority. Appropriation: no. Fiscal committee: yec. 
State-mandated local program: yes. 
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The people of the State of California do enact as follows: 

1 SECTION 1. Section 1317 of the Health and Safety 

2 .Code is amended to read: 

3 1317. (a) Emergency services and care shall be 

4 provided to any person requesting services or care, or for 

5 whom services or care is requested, for any condition in 

6 which the person is in danger of loss of life, or serious 

7 injury or illness, at any health facility licensed under this 

8 chapter that maintains and operates an emergency 

9 department to provide emergency services to the public 

10 when the health facility has appropriate facilities and 

11 qualified personnel available to provide the services or 

12 care. 

13 (b) In no event shall the provision of emergency 

14 services and care be based upon, or affected by, the 

15 person's race, ethnicity, '^cligion, national origin, 

16 citizenship, age, sex, preexisting medical condition, 

17 physical or mental handicap, insurance status, economic 

18 status, or ability to pay for medical services, except to the 

19 extent that a circumstance such as age, sex, preexisting 

20 medical condition, or physical or mental handicap is 

21 medically significant to the provision of appropriate 

22 medical care to that individual. 

23 (c) Neither the health facility, its employees, nor any 

24 physician, dentist, or podiatrist shall be held liable in any 

25 action arising out of a refusal to render emergency 

26 services or care if reasoiiable care is exercised in 

27 determining and treaHng the condition of the person, or 

28 in determining the ' opriateness of the facilities, the 

29 qualifications and a\ lity of personnel to render the 

30 services. 

31 (d) Emergency services and care shall be rendered 

32 without first questioning the patient or any other person 

33 as to his ability to pay therefor. However, the patient or 

34 his legally responsible relative or guardian shall execute 

35 an agreement to pay therefor or otherwise supply 

36 insurance or credit inf)rmation promptly after the 

37 services are rendered. 

38 (e) If a health facility subject to this chapter does not 
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1 mainrain an^ emergency departipenv, its employees shall 

2 nevertheless exercise reasonable care to determine 

3 whether an emergency exists and shall direct the persons 

4 seeking emergency care to a nearby facility which can 

5 render the needed services, and shall assist the persons 

6 seeking emergency care in obtaining the services, 

7 including transportation services,, in every way 

8 reasonable under the circumstances. 

9 (f) No act or omission of any rescue team-establishea 

10 by any health facility licensed under this chapter, or 

11 operated by the federal or state government, a county, or 

12 by the Regents of the University of Califomia, done or 

13 omitted while attempting to resuscitate any person who 

14 is in immediate danger of loss of life shall impose any 

15 liability upon the health facility, the officers, members of 

16 the staff, nurses, or employees of the health facility, 

17 including, but not limited to, the members.of the rescue 

18 team, or upon the federal or state government or a 

19 county, if good, faith is exercised. 

20 (g) "Rescue team,** as used in this section, means a 

21 special group of physicians and surge jns, nurses, and 

22 employees of a health facility who have been trained in 

23 cardiopulmonary resuscitation and have been designated 

24 by the health facility to attempt, in cases of emergency, 

25 to resuscitate persons who are in immediate danger of 

26 loss of life. 

27 (h) This section shall not relieve a health facility of any 

28 duty otherwise imposed by law upon the health facility 

29 for the designation and training of members of a rescue 

30 team or for the provision or maintenance of equipment 

31 to be used by a rescue team. 

32 SEC. 2. Section 1317.1 is 'added to the Health and 

33 Safety Code, to read: 

34 1317.i. Unless the context otherwise requires, the 

35 following definitions shall control the construction of this 

36 article: 

37 (a) "Emergency services and care** rreans medical 

38 screening, examination, and evaluation by a physician, or, 

39 to the extent permitted by applicable law, by other 

40 appropriate personnel under the supervision of a, 
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1 physician, to determine if an emergency medical 

2 condition or active labor exists and, if it does, the care, 

3 treatment, and surgery by a physician necessary to 

4 relieve or eliminate the emergency medical condition, 

5 within the capability of the facility. 

6 (b) "Emergency medical condition" means a medical 

7 condition manifesting itself by acute symptoms of 

8 sufficient severity (including severe pain) such that the 

9 absence of immediate medical attention could reasonably 

10 be expected to result in any of the following: 

11 (1) Placing the patient *s health in serious jeopardy. 

12 (2) Serious impairment to bodily functions. 

13 (3) Serious dysfunction of any bodily organ or part. 

14 (c) "Active labor" means a labor at a time at which 

15 either of the following would occur: 

16 (1) There is inadequate time to effect safe transfer to 

17 another hospital prior to delivery. 

18 (2) A transfer may pose a threat to the health and 

19 safety of the patient or the unborn child. 

20 (d) "Hospital" means all hospitals with an em. jency 

21 department licensed by the state department. 

22 (e) "State department" means the State Department 

23 of Health Services. 

24 (f) "Medical hazard" means a material deterioration 

25 in medical condition in, or jeopardy to, a patients' 

26 medical condition or expected chances for recovery. 

27 (g) "Board" means the Board of Medical Quality 

28 Assurance. 

29 (h) "Within the capability of the facility" means those 

30 capabilities which the hospital is required to have as v 

31 condition of its emergency medical services permit and 

32 services specified on Services Inventory Form 7041 filed 

33 by the hospital with the Office of Statewide Health 

34 Planning and Development. 

35 (i) 'Vonsultatioxi " means the rendering of an opinion, 

36 advice, or prescribing treatment by telephone and, when 

37 determined to be medically necessary jointly by the 

38 emergency and specialty physicians, includes review oi 

39 the patient^s medical record, examination, and treatment 

40 of the patient in person by a specialty physician who is 
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1 qualified to give an opinion or render the necessary 

£ treatment in order to stabilize the patient 

3 SEC. 3. SecHon 1317.2 is added to the Health and 

4 Safety Code, to read: 

5 1317.2. No person needing emergency services and 

6 care may be transferred from a hospital to another 

7 hospital for any nonmedical reason (such as the person's 

8 inability to pay for any emergency service or care) unless 

9 each of the following conditions are met: 

10 (a) The person is examined and evaluated by a 

11 physician including, if necessary, consultation prior to 

12 transfer. 

13 (b) The person has been provided v^th emergency 

14 services and care such that it can be determined, within 

15 reasonable medical probability, that the transfer or delay 

16 caused by the transfer will not create a medical hazard to 

17 the person. 

18 (c) A physician at the transferring hospital has notified 

19 and has obtained the consent to the transfer by a 

20 physician at the receiving hospital and confirmation by 

21 the receiving hospital that the person meets the hospital's 

22 admissions criteria relating to appropriate bed, 

23 personnel, and equipment necessary to treat the person. 

24 (d) The transferring hospital provides appropriate 

25 persomiel and equipment which a reasonable and 

26 prudent physician in the same or similar locality 

27 exercising ordinary care would use to effect the transfer. 

28 (e) All the person's pertinent medical records and 

29 copies of all the appropriate diagnostic test results which 

30 are reasonably available are transferred vnth the person. 

31 (f) The records transferred with the person include a 

32 'Transfer Summary" signed by the transferring 

33 physician which contains relevant transfer information. 

34 The form of the "Transfer Summary" shall, at a 

35 minimum, contain the person's name, address, sex, race, 

36 age, insurance status, and medical condition; the name 

37 and address of the transferring doctor or emergency 

38 room personnel authorizing the transfer; the time and 

39 date the person was first presented at the transferring 

40 hospital; the name of the physician at the receiving^ 
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1 hospital cons:jnting to the transfer and the time and date 

2 of the consent; the time and date of the transfer; the 

3 reason for the transfer; and the deciaration of the 

4 transferring physician that the transferring physician is 

5 assured, within reasonable medical probability,, that the 

6 transfer creates no medical hazard to the patient. Neither 

7 the transferring physician nor transferring hospital shall 

8 be required to duplicate, in the "Transfer Summary,'" 

9 information contained in medical records transferred 

10 with' the person. 

11 (g) The transfer conforms with regulations established 

12 by the state department. These reg^alations may 

13 prescribe minimum protocols for patient transfers. . 

14 (h) Noticing in this section shall apply to a transfer of 

15 a patient for medical reasons. 

16 (i) Nothing in this section shall prohibit the transferor 

17 discharge of a patient when the patient or the patient'^ 

18 representative requests a transfer or discharge and gives 

19 informed consent to the transfer or discharge against 

20 TV*edical advice. 

21 SEC. 4. Section 1317.2a is added to the Health and 

22 Safety Code, to read: 

23 1317.2a. (a) A hospital which has a legal obligation, 

24 whether imposed by statute or by contract to the extent 

25 of that contractual obligation, to any third ^^aity payor, 

26 including, but not limited to, a health maintenance 

27 organization, health care service plan, nonprofit hospital 

28 service plan, insurer, or preferred provider organization, 

29 a county, or an employer to provide care for a patient 

30 under the circumstances specified in Section 1317.2 shall 

31 receive that patient to the extent required by the 

32 applicable statute or by the terms of the contract, or, 

33 when the hospital is unable to accept a patient for whom 

34 it has a legal obligation to provide care whose transfer will 

35 not create a medical hazard as specified in Section 1317.2, 

36 it shall make appropriate arrangements for the patient's 

37 care^ 

38 t(b) A county hospital shall accept a patient whose 

39 transfer will not create a medical hazard as specified in 

40 .subdivision (b) of Section 1317.2 and who is determined 
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1 by the county to be eligible to receive health care 

2 services required under Part 5 (commencing with 

3 SecHon 17000) of Division 9 of thfe Welfare and 

4 Institutions Code, unless the hospital does not have 

5 appropriate bed capacity, medical personnel, or 

6 equipment required to pjrovido care to the patient in 

7 accordance with accepted medical practice. When a 

8 county hospital is unable for any of these reasons to 

9 accept a patient whose transfer will not create a medical 

10 hazard as specified in subdivision (b) of Section 1317.2, it 

11 shall make appropriate arrangements for the patient's 

12 care. The obligation to make appropriate' arrangements 

13 does not mandate a level of service or payment , does i.ot 

14 modify the county's obligations under Part 5 

15 (commencing with Section 17000) of Division 9 of the 

16 Welfare and Institutions Code, and does not create a 

17 cause of action or limit a county's flexibility to manage 

18 county health systems within available resources, but this 

19 flexibility shall not diminish a county's responsibilities 

20 under Part 5 (commencing with Section 17000) of 

21 Division 9 of the Welfare and Institutions Code or the 

22 requirements contained in Chapter 2.5 (commencing 

23 with Section 1440). 

24 (c) When a patient is transferred pursuant to 

25 subdivision (a), the receiving hospital shall provide 

26 personnel and equipment reasonably required in the 

27 exercise of good medical practice for the care of the 

28 transferred patient. 

29 (d) Any third-party payor, including, but not limited 

30 to, a health maintenance organization, health care 

31 service plan, nonprofit hospital service plan, insurer, 

32 preferred provider organization, or employer which has 

33 a statutory or contractual obligation to provide or 

34 indemnify emergency medical services on behalf of a 

35 patient shall be liable, to the extent of the contractual 

36 obligation, for the reasonable charges of the transferring 

37 hospital and the treating physicians for the emergency 

38 services provided pursuant to this article, except that the 
3P patient shall be responsible for any deductible or 
40 copayment obligation. Notwithstanding this section, the 
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1 liability of a third-nV^ payor which has contracted with 

2 health care-. ' ? for the provision of these 

3 emergendy s< .all! be set by the terms of that 

4 contract r^'otWi.wiSrai.iding this section, the liability of a 

5 third-party payor thaf is licensed by the Insurance 

6 Commissioner or the ' Commissioner of Corporations and 

7 has a contractual obligation to provide or indemnify 
3 emergency medical services shall be determined in 
9 Mcordance with th<^ terms of that contrac*^ and shall 

10 remain under the sole jurisdiction of that licensing 

11 agency. 

12 ^e) hospital which has a legal obligation to provide 

13 care for a patient as specified by subdivision (a} of 

14 Section 1317,2a, to the extent of its legd obligation. 

15 imposed by statute or by contract to the extent of that 

16 contractual obligation and which does not accept transfer 

17 of. or make other appropriate arrangements for, 

18 medically stable patients in violation of this article or 

19 regulations adopted pursuant thereto shall be liable for 

20 the reasonable charges of the transferring hospital and 

21 treating physician for providing services and care which 

22 should have been provided by the receiving hospital. 

23 (f) Subdivisions (d^ and (e) do not apply to county 

24 obligations under Secaon 17000 of the Welfare and 

25 Instutitions Code. 

26 (g)' Nothing in ihis section shall be interpreted to 

27 require a hospital to make arrangements for the care of 

28 a patient for whom the hospital does not have a legal 

29 obligation to provide care. 

30 SEC. 5. Section 1317.3 is added to the Health and 

31 Safety Code, to read: 

32 1317.3. (a)' As a condition of licensure, each hospital 

33 shall adopt, in consultation with the medical staff, policies 

34 and transfer protocols consistent with this article and 

35 regulations adopted hereunder. 

36 (b) As a condition of licensure, each hospital shall 

37 adopt a policy prohibiting disci Imination in the provision 

38 of emergency services and care based on race, ethnicity, 

39 religion, national origin, citizenship, age, sex, preexisting 

40 medical condition, physical or mental handicap, 
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1 insurance status, economic status, or ability to pay for 

2 medical services, except to the extent that a circumstance 

3 such as age, sex, preexisting medical condition, or 

4 physical or mental h.uidicap is medically significant to 

5 the provision of appropriate medical care to that 

6 individual. 

7 (c) As a con '*ion of licensure, each hospital shall 

8 require that, as a condition of staff privileges, physicians 

9 who serve on an "on-call" basis to the hospital's 

10 emergency room cannot refuse to respond to a call on the 

11 basis of the patient's rdce, ethnicity, religion, national 

12 origin, citizenship, age, sex, preexisting medical 

13 condition, physical or mental handicao, insurance status, 

14 economic status, or ability to pay for medical services, 

15 except to the extsnt that a circ. istance such as age, sex^ 
16- preexisting medical condition, or physical or mental 

17 handicap is medically significant to the provision of 

18 appropriate medical care to that individual. If a contract 

19 between a physician and hospital for the provision of 

20 emergency room coverage presentiy prevents the 

21 hospital from imposing those conditions, the conditions 

22 shall be included in the contract as soon as is legally 

23 permissible. Nothing in this section shall be construed as 

24 requiring that any physician serve on an "on call" basis. 

25 (d) As a condition of licensure, all hospitals will inform 

26 all persons presented to an emergency room or their 

27 rejjresentatives if any are present and the oerson. is 
28, unable to understand verbal or written commimication, 

29 both orally and in writing, of the reasons for the transfer 

30 or refusal to provide emergency services and care and of 

31 the person's right to emergency services and care prior 

32 to transfer or discharge without regard to ability to pay. 

33 Nothing in this rubdivision requires notification of the 

34 reasons- for the transfer in, advance of the transfe where 

35 a person is unaccompanied and the hospital has made a 

36 reasonable effort to locate a representative, and because 

37 of the person's physical or mental condition, notification 

38 IS not possible. All hospitals shall prominently post a sign 

39 m their emergency rooms informing the public of their 

40 rights. Both the posted sign and written communication , 
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1 concerning the transfer or refusal to provide emergenc 

2 services and care shall give the address of the stat 

3 department as the government agency to contact in tb 
4. event the person wishes to complain about the hospital 

. 5 conduct. 

6 (e) If a hospi*-Jil does not timely adopt the policies an 

7 protocols required in this article, the hospital, in additio 

8 to denial or revcoation of any of its licenses, shall I 

9 subject to a fine not to exceed one thousand dollai 

10 ($1,000) each day after expiration of 60 days' writte 

11 notice from the state department that the hospital 

12 policies or protocols required by this article ar 

13 inadequate unless the delay is excused by the stal 

14 department upon a showing of good and sufficient cau* 

15 by the- hospital. The notice shall include a detaile 

16 statement of the state department's reasons for i 

17 determination and suggested changes to the hospita 

18 protocols which would be acceptable to the stai 

19 department. 

20 (f) Each hospital's policies and protocols required > 

21 or under this article shall be submitted for approval to tl 

22 state department within 90 days of the state departme..V 

23 adoption of regulations under this article. 

24 SEC. 6. Section 1317.4 is added to the Health ar 

25 Safety Code, to read: 

26 1317.4*. (a) All hospitals shall maintain records • 

27 each transfer made or received, including tl 

28 "Memorandum of Transfer" described in subdivision (j 

29 of Section 1317.2, for a period of three years. 

30 (b) ;U1 hospitals making or receiving transfers shall f 

31 with the state department annual reports on fori 
3-2 prescribed by the state department which shall desc 

33 the aggregate number of transfers made and receive 

34 according to the person's insurance status and reasons f 

35 transfers. 

36 (c) The receiving hospital, and all physicians, oth 

37 licensed emergency room health personnel at tl 

38 receiving hospital, and certified prehospital emergent 

39 personnel who know of apparent violations of this artic 

40 or the regulations adopted hereunder shall, and tl 
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1 corresponding personnel at the transferring hospital and 

2 the transferring hospital may, report the apparent 

3 violations to .lhe state department on a form prescribed 

4 by the state department within one week following its 

5 occurrence. The state department shall promptly send a 

6 copy of the form to the hospital administrator and 

7 appropriate medical staff committee of the transferring 

8 hospital and the local emergency medical services 

9 agency unless the state department concludes that the 

10 complaint does not allege facts requiring further 

11 investigation, or is otherwise unmeritorious, or the state 

12 department concludes, basec^ upon the circumstance of 

13 the case, that its investigation of the allegations would be 

14 impeded by disclosure of the form. When two or more 

15 persons required to report jointly have knowledge of an 

16 apparent violation, a single report may be made by a 

17 member of the team selected by mutual agreement in 

18 accordance with hospital protocols. Any individual, 

19 required to report by this section, who disagrees with the 

20 proposed joint report has a right and duty to separately 

21 report. A failure to report shall not subject the individual 

22 or institution to the penalties set forth in Section 1317.6. 

23 (d) No hospital, goverimient agency, or person shall 

24 retaliate against, penalize, institute a civil action against, 

25 or recover monetary relief from, or otherwise cause any 

26 injury to a physician or other personael for reporting in 

27 good faith an apparent violation of this article or the 

28 regulations adopted hereunder to the state department, 

29 hospital, medical staff, or any other interested party or 

30 government agency. 

31 (e) No hospital, government agency, or person shall 

32 retaliate against, penalize, institute a civil action against, 

33 or recover monetary relief from, or otherwise cause any 

34 injury to a physician who refused to transfer a patient 

35 when the physician determines, viatbjn reasonable 

36 medical probability, that the transfer, or a . lay caused by 
Vo ^^^^^^^'^^> will create a medical hazard to the person. 

38 (f) Any person who violates subdivision (d) or (e) is 

39 subject to a civil money penalty of no more than ten 

40 thousand dollars ($10,000). The remedy specified in this 
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1 section shall be in addibqn to any other remedy pro Aded 

2 by law. 

3 (g) The state department shall on an annual basis 

4 publish and provide to the Legislature a statistical 

5 summary by. county on the extent of econor^ic transfers 

6 of emergency patients, the frequency of medically 

7 hazardous transfers, the insurance status of the patierl 

8 populations being transferred and all violations Rnilly 

9 determined by the state department describing ihe 

10 r ^ture of the violations, hospitals involved, and the action 

11 taken by the state department in response. These 

12 summaries shall not reveal the identit>' of individual 

13 persons transferred. 

14 (h) Proceedings by the state department to imi ose a 

15 fine under Section 1317.3 or 1317.6, and proceedings by 

16 the board to impose a fine under Section 1317.6, shall be 

17 conducted » a eoordonoo with ^ proviflio fts ef Chapter 

18 5 ■(eetft.^^efteiftg wttb Section USQOy ef Part i of Divioion 

19 a ef Title S ^ the Government Code, conducted as 

20 follows: 

21 (1), If a hospital desires to contest a proposed fine, the 

22 hospital shall, within 15 business days after serviced of the 

23 notice of proposed Rne, notify the directOj. in writing of 
2A its intention to contest the proposed fine. If requested by 

25 the hospital, the director or the dtectors designee, shall 

26 hold, within 30 business days, an informal conference, at 

27 the conclusion of which he or she may affiim, modify, or 

28 dismiss the proposed fine. If the director or the director's 

29 designee affirms, modules, or dismisses the proposed fine, 

30 he or she shall state with particularity in writing his or her 

31 reasons for that action, and shall immediately transmit a 

32 copy thereof to the ntal. If the hospital desires to 

33 contest a determination, the hospital shall inform the 

34 director in writing within 15 business days after it 

35 receives the decision by the director or director's 

36 designee. The hospital shall not be required to request an 

37 Informal conference to contest a proposed fine as 

38 provided in this section. If the hospital fails to notify the 

39 director in writing that it intends to protest the proposed 

40 fine within the times speciSed in this subdivision, the 
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1 proposed fine shall be deemed a Gnal order of the state 

2 department and shall not be subject to further 

3 administrative review. 

4 (2) If a hospital notifies the director that it intends to 

5 contest a proposed fine, the director shall immediately 

6 notify the Attorney General. Upon notification, the 

7 Attorney Gen^, :al shall promptly take all appropriate 

8 action to enforce the propcs^ fine in a court of 

9 competent jurisdiction for the county in which the 

10 hospital is located. 

11 (3) If a judicial proceeding is prosecuted under the 

12 provisions of this section, the state department shall ha ve 

13 the burden of establishing by a preponderance of the 

14 evidence that the dleged facts supporting the proposed 

15 fine occurred, thai the alleged facts constituted- a 

16 violation for which a fine may be assessed under Section 

17 1317.3, 1317.4, or 1317,6, and that the proposed fine is 

18 appropriate. The state department shall also have the 

19 burden of establishing by a preponderance of the 

20 evidence that on appeal the assessment of the proposed 

21 fine would be upheld. If a hospital timely notifies the 

22 state department of its decision to contest a proposed 

23 fine, the fine vhall not be due cjid payable unless and until 

24 thejudicial proceeding is terminated in favor of the state 

25 department. 

26 (4) Actions brought under the provisions of this 

27 section shall be set for trial at the earliest possible date 

28 and shall take precedence on the court calendar over all 

29 other cases except matters to which equal or superior 

30 precedence is specifically granted by law. Times for 

31 responsive pleading and for hearing the proceeding shall 

32 be set by the judge of the court with the object of 

33 securing a decision as to subject matters at the earliest 

34 possible time.' 

35 (5) If the proposed fine is dismissed or reduced, the 

36 state department shall take action immediately to ensure 

37 that the public records reflect in a prominent manner 

38 that the proposed fine was dismissed • reduced 

39 (6) In lieu of 2 judicial proceeding, the state 

40 department and ihe hospital may jointly elect to submit , 
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1 the matter to binding arbitration. The parties shall agree^ 

2 upon an arbitrator designated from the American- 

3 Arbitration Association in accordance with the. 

4 association's established^ rules and procedures. The 
J arbitration hearing shall be set within 45 days of the 

6 parties' joint election, but in no event less than 28 days 

7 from the date of selection of an arbitrator. The arbitrator 

8 hearing may he continued up to 15 days if necessary at 

9 the arbitrator's discretion. The decision of the arbitrator 

10 shall be based upon substantive law and shall be binding 

11 on all parties, subject to judicial review. This review shall 

12 be limited to whether there was substantial evidence to 

13 support the decision of the .arbitrator. 

14 (7) proceedings by the board to impose a fine under 

15 Section 131 7.6, shall be conducted in accordance with the 

16 provisions of Chapter 5 (commencing with Section 

17 11500) ofPart 2 of Division 3 of Title 2 of the Government 

18 Code. 

19 ' SEC. 7. Section 1317.5 is added to the Health and 

20 Safety Code, to read: 

21 1317.5. (a) All alleged violations of this article and 

22 the regulations adopted hereunder shall be investigated 

23 by the state department. The stute department, with the 

24 agreement of the local EMS agency, may refer violations 

25 of this article to the local EMS agency for investigation. 

26 The investigation shall be conducted pursuant to 

27 procedures established by the state department and shal) 

28 be completed i.o later than 60 days after the report of 

29 apparent violation is received by the state department. 

30 (b) At the conclusion of its investigation, the state 

31 department or the local EMS ager.-jy shall refer any 

32 alleged violation by a physician to a board of medical 

33 quaUty assurance unless it is determined that the 

34 complaint is v/ithout a reasonable basis. 

35 SEC. 8. Section 1317.6 is added to the Health and 

36 Sa:ety Code, to read: 

37 1317.6. ^a) Hospitals foimd by the state department 

38 to have committed, or to be res> -onsible for, a violation of 

39 the provisions of this article or the regulations adopted 

40 hereunder may ei.ch be fined by the state department in 
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1 an amount not to exceed twenty-five thousand dollars 

2 ($25,000) for each hospital violation. However, with 

3 respect to licensed phyisicians, the board shall have sole 

4 authority to impose a fine. Fines imposed under this 

5 section shall not be cumulative. 

6 (1) In determining the amount of the fine for a 

7 hospital violation, the state department shall take into 

8 account all of the following: 

9 (A) Whether the , violation was knowing or 

10 unintentional. 

11 (B) Whether the. violation resulted, or was reasonably 

12 likely to result, in a medical hazard to the patient. 

13 (C) The fi-equency or gravity of the violation. 

14 (D) Other civil fines which have been imposed as a 

15 result of the violation under Section 1867 of the federal 

16 Social Security Act. 

17 It is the intent of the Legislature that the state 

18 department has primary responsibility for regulating the 

19 conduct of hospital emergency, rooms and that fines 

20 imposed under this section, should not be dupLcated by 

21 additional fines imposed by the federal government as a 

22 result of the conduct which constituted a violation of this 

23 section. To effectuate the Legislature's intent, the 

24 Governor shall infonn the Secretary, of the federal 

25 Department of Health and Human Services of the 

26 enactment of this section and request the. federal 

27 department to credit any penalty assessed under this 

28 section against any subsequent civil monetary penalty 

29 assessed pursuant to Section 1867 of the federal Social 

30 Security Act for the same violation. 

31 (2) Physicians found by the board to have committed, 

32 or to be responsible for, a violation of this article or the 

33 regulations adopted pursuant thereto are subject to any 

34 and all penalties which the board may lawfully impose 

35 and may be fined by the board in an amount not to 

36 exceed five thousanr! dollars ($5,000) for each violation. 

37 The board may impose fines when it finds any of the 

38 following: 

39. (A) The violation was knowing or willful. 

40 (B) The violation was reasonably likely to result in a 
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I medical hazard. | 
Jf (C) There are repeated violations. j 

3 The board shall take into account all of these factors 

4 when determining the amount of the fine. Fines imposed 

5 under this paragraph shall not duplicate federal fines, and 

6 the board shall credit any federal fine against fines 

7 imposed under this paragraph. 

8 (3) There shall be a cumulative maximum limit ol 

9 thirty thousand dollars ($30,000) in fines assessed against 

10 either physicians or hospitals under this article and under 

11 Section 1867 of the federal Socia* Security Act for the 

12 saiTij circumstances. To effectuate this cumulative 

13 maximum limit, the state department shall do both of the 

14 following: 

15 ' (A) >is to state fines assessed prior to the final 

16 conclusion, including judicial review, if available, of an 

17 action against a hospital by the federal Department of 

18 Health and Human Services under Section 1867 of the 

19 federal Social Security Act, (for the same circumstances 

20 finally deemed to have been a violation of this article or 

21 the regulations adopted hereunder, because of the state 

22 department action aiithorized by this article), remit and 

23 return to the hospital within 30 days after conclusion of 

24 the federal action, that portion of the state fine necessary 

25 to assure that the cumulative maximum limit is not 

26 exceeded. 

27 (B) Immediately credit against state fines 

28 after the final, conclusion, including judicial '•eview, if 

29 available, of an action against a hospital by the federal 

30 Departroeiit of Health and Human Services under 

31 Section 1867 of the federal Social Security Act, which 

32 results in a fine against a hospital (for the same 

33 circumstances finally deemed to have been a violation of 

34 this article or the , regulations adopted hereunder, 

35 because of the state department action authorized by this 

36 article), the amount of the federal fine necessary to 

37 assure the cumulative maximum limit is not exceeded. 

38 (b) Any hospital found by the state department 

39 pursuant to procedures established by the state 

40 department to have committed a violation of this article 
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1 or the regulations adopted hereunder may have its 

2 emergency medical service permit revoked or 

3 suspended by the state department. 

4 (c) Any administrative or medical personnel who 

5 knowingly and intentionally violates any provision of this 

6 article, may be charged by the local district attorney with 

7 a misdemeanor. 

8 (d) The penalties listed in subdiviions (a), (b), and 

9 (c), shall only be applied for violations of Section 1317. 

10 1317.1, or 1317.2. 

11 (e) Notification of each violation found by the state 

12 department of the provisions of this article or the 

13 regulations adopted hereunder shall be sent by the state 

14 department to the Joint Commission for the 

15 Accreditation of Hospitals, and state and local emergency 
■16 medical services agencies. 

17 (f) Any person who suffers personal harm and any 

18 medical facility which suffers a financial loss as a result of 

19 a violation of this article or the regulations adopted 

20 hereunder may recover, in a civil action against the 

21 transferring hospital or responsible administrative or 

22 medical personnel, damages, reasonable attorneys* fees, 

23 and other appropriate relief. Transferring hospitals from 

24 which inappropriate transfers of persons are mxde in 

25 violation of this article and the regulations adopf-^d 

26 hereunder shall be liable for the normal charges of the 

27 receiving hospital for proviuing the emergency services 

28 and care which should hr've been provided before 

29 transfer. Any person potentially harmed by a violation of 

30 this article or the regulations adopted hereunder, or the 

31 local district attorney or the Attorney General, may bring 

32 a civil action against the responsible hospital or 

33 administrative or medical personnel, to enjoin the 

34 violation, and if the injunction issues, a court shall awaid 
3o reasonable attorney's fees. The provisions of this 

36 subdivision are in addition to other civil remedies and do 

37 not Irnit the availability of the other remedies. 

38 (g) Neither the health facility, its employees, nor any 

39 physician, dentist, or podiatrist shall be liable in anv 

40 action arising out of a refusal to render emergency 
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1 services . or care if the refusal is based . on the 

2 determination,, exercising reasonable care, that the 

3 person is. not suffering from an emergency medical 

4 condition, or that the health facility does not have the 

5 appropriate facilities or qualified personnel available to 

6 render those services. 

7 SEC. 9. Section 1317.7 is added to the Health and 

8 Safety Code, to read: 

9 1317.7. This article shall not preempt any 

10 governmei^tal agencies, acting within their authority, 

11 from regulating emergency care or patient transfers, 

12 including the imposition of more specific duties 

13 consistent with the requirements of this article and its 

14 implementing regulation, s. Anv inconsistent 

15 requirements imposed by the Medi-Cal program shall 

16 preempt ^he provisions of this article with respect to 

17 Medi-Cal beneficiaries. To the extent hospitals and 

18 physicians enter into contractual relationships with 

19 governmental agencies which impose more stringent 

20 transfer requirements, those contractual agreements 

21 shall control. 

22 SEC. 10. Section 1317.8 is added to the He-'^th and 

23 Safety Code, to read: 

24 1317.8. If any provision of this article -S -^clared 

25 unlawful or unconstitutional in any judicial action, the 

26 remaining provisions of this chapter shall remain in 

27 effect. 

28 SEC. 11. Section 1317.9 is added to the Health and 

29 Safety (Code, to read: . ' , 

30 1317.9. The state department shall adopt on an 

31 emergency basis regulations to implement the provisions 
3i of this article by July 1, 1989. ■ 

33 SEC. 12. Section 1317.9a is added to the Health and 

34 Safety Code, to read: 

35 1317.9a. This article shall hot be construed as 

36 repealing Section 2400 of the Business and Professions 

37 Code. Nothing in Sections 1317 to 1317.9a, inclusive, and 

38 Section 1798.170 shall prevent physician from exercising 

39 his or her professional judgment in conflict with any state 

40 or local regulation promulgated under these sections, so 
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• 1 long as the judgment conforms with Sections 1317, 1317.1', 

2 and 1317.2, except for subdivision (g) of Section 1317.2, 

3 ftftd is made m he best intefests ef tae^kal treatment (er 
4" the patient and acting in compliance witk ths state or 

5 local i-egulations would be contrary to the best interests 

6 of the patient. 

7 SEC. 13. Section 1798 of the Health and Safety Code 

8 is amended to read: 

"9 1798. (a) The medical direction and management of 

10 an emergency mc leal sei vices system shall be under the 

11 medical control of the medical director of the local EMS 

12 agency. This medical cofitrol shall be maintained in the 

13 following manner: 

14 (1) Prospectively by written medical policies and 

15 procedures to provide standards for patient care. 

16 (2) Immediately by direct voice communication 

17 between a certified EMT-P or EMT-II and a base hospital 

18 emergency physician or an authorized registered nurse 

19 and, in the event of temporary unavailability of voice 

20 communications, by utilization by an EMT-P or EMT-II 

21 of aut' orized, written orders and policies established 

22 pursuant to Section 1798.4. ; 

23 (3) Retrospectively by means of medical audit of field 

24 care and continuing- education. 

25 (b) Medical control shall be within an EMS system 

26 which complies with the minimum standards adopted by 

27 the authority, '^nd which is established and implemented 

28 by the local EMS agency. 

29 (c) In the event a medical director of a base station. 

30 questions the medical effect of a policy of a local EMS 

31 agency, the medical director of the base station shall 

32 submit a written statement to the medical director 'of the 

33 local EMS agency requesting a review by a panel of 

34 medical directors of other base stations. tJpeft feeeij^ ef 
33 ti»efe^t«est;tfeemedieftidH?eetefef ft leeei EMS agency 

36 s ^all immediately eeavefte ft paaetef modieal dircGtOM ef 

37 e>Hef hme atationa. Upon receipt of the request, the 

38 medical director of a local EMS agency shall within 8G 

39 daye promptly convene a panel of medical directors of 

40 base stations to evaluate the written statement. The 
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. 1 panel shall be composed of all the medical directors of the 

2 base stations in the ^region, except that the local ENS 

3 me- 'ical director may limit the panel to five member 

4 This subdivision shall be operative only until ll 

5 authority adopts more comprehensive regulations thai 

6 supersede this subdivision. 

7 SEC. 14. Section 1798.170 of the Health and Safety 

8 Code is amended to read: 

9 1798.170. A local EMS agency may develop triage and 

10 transfer protocols to facilitate prompt delivery of patients 

11 to appropriate designated f^^'^*- ties within and without its 

12 area of jurisdiction. Considerations in designating a 

13 facility shall include, but shall not be limited to, the 

14 following: 

15 (a) A general acute care hospital's consistent ability to 

16 provide on-call physicians and services for all emergency 

17 patients regardless of ability to pay. 

18 (b) The sufficiency of hospital procedures to ensure 

19 that all patients who come to the emergency department 

20 are examined and evaluated to determine whether or not 

21 an emergency condition exists. 

22 (c) The hospital's compliance with local EMS 

23 protocols, guidelines, and transfer agreement 

24 requirements. 

25 SEC. 15. Section 1798.172 of the Health and Safety 

26 Code is amended to read: 

27 1798.172. (a) The local EMS agency shall establish 

28 guidelines and standards for completion and operation of 

29 formal transfer agreements between hospitals with 

30 varying levels of care in the area of jurisdiction of the 

31 local EMS agency, consistent with Sections 1317 to 

32 1317.9a, inclusive, and Section 1798. Each local EMS 

33 agency shall solicit and consider public comment in 

34 drafting guidelines and standards. These guidelines shall 

35 include provision for suggested written agreements for 

36 the type of patient, necessary initial care treatments, 

37 requirements of interhospital care, and associated 

38 logistics for transfer, evaluation, and monitoring of the 

39 patient. 

40 (b) Notwithstanding the provisions of subdivision (a), 
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1 and ill addition to the provisions of Section 1317, a general 

2 acute care hospital licensed under Chapter 2 
•3 (comn^encing with Section 1250) of Division 2 shall not 

4 transfer a person for nonmedical reasons to another 

5 health facility unless that other facility receiving the 

6 person agrees in advance of the transfer to accept the 

7 transfer. Draft guidclinca e»d 3tand.arda shfikH be the 

8 flubjcct ef ft pablie hearing; 

9 SEC. 16. Section 1798.205 is added to the Health and 

10 Safety Code, to read: 

11 1798.205. Any alleged violations of local EMS agency 

12 transfer protocols, guidelines, or agreements sbftU be 

13 invcatigatcd by tl>e leeal EMS agefteyr ^¥he invcatigation 

14 shall be completed within 60 days aftef the apparent 

15 N'iolation is reported, if the leeal EMJ agency shall be 

16 evaluated by the local EMS agency. If the local EMS 

17 agency has concluded that a violation has occurred, it 

18 shall take whatever corrective action it deems 

19 appropnate within its jurisdiction, including referrals to 

20 the district attorney under Sections 1798.206 and 

21 1798.208, and shall notify the State Depai tment of Health 

22 Services that a violation of Sections 1317 to 1317.9a, 

23 inclusive, has occurred. 

24 ^ SEC. 17. Section 1798.206 of the Health and S^ety 

25 Code is amended to read: 

26 1798.206. Any person who violates this part, the rules 

27 and regulations adopted pursuant thereto, or county 

28 ordinances adopted pursuant to this nart governing 

29 patient transfers, is guilty of a misdemeanor. The 

30 Attorney General or the district attorney may prosecute 

31 any of these misdemeanors wh-ch falls within his or her 

32 jurisdiction. 

33 SEC. 18. Section 1798.208 of the Health and Safety 

34 Code is amended to read: 

35 1798.208. Whenever any person who has engaged, or 

36 is about to engage, in any act or practice which 

37 constitutes, or will constitute, a violation of this part, the . 

38 rules and regulations promulgated pursuant thereto, or 

39 local EMS agency protocols, guidelines, or transfer 

40 agreements mandated by the state, the superior court in 
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1 and for the county wherein the acts or practices take 

2 place or are about to take place may issue an injunction 

3 or other appropriate order restraining that conduct on 

4 application of the authority, the Attorney General, or the 

5 district attorney^ of the county. The proceedings under 

6 this section shallbe governed by Chapter 3 (commencing 

7 v/!:-i Section 525) of Title 7 of Part 2 of the Code of Civil 

8 Procedure, except that no undertaking shall be required. 
9" SEC. 19. No reimbursement is required by this ac»- 

10 pursuant to Section 6 of Article XIII B of the California 

11 Constitution for those costs which may be incurred by ^ 

12 local agency or school district because this act creates a 

13 new crime or infraction, changes the definition of a crime 

14 or infraction, changes the penalty for a crime or 

15 infraction, or eliminates a crime or infraction. 

16 Moreover, no reimbursement shall be made froni the 

17 State Mandates Claims Fund pursuant to Par'. 7 

18 (commencing with Section 17500) of Division 4 of Title 

19 2 of the Government Code for other costs mandated by 

20 the state pursuant to this act. It is recognized, however, 

21 that a local agency or school district may pursue any 

22 remedies to obtain reimbursement available to it under 

23 Part 7 (commencing with Section 17500) and any other 

24 provisions of law for those other costs. 
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M.\ LiGHTFOOT. I thank all three of you for cgming. 

Mr. Weiss. Mr. Sawyer. • ^ 

Mr. Sawyer. Thank you, Mr. Chairman. Clearly you describe a 
circumstance where the existing Federal law is apparently insuffi- 
cient to deal with the problem. It seems almost silly to me, but I 
want to ask this question anyway. Whatever happened to the ethi- 
cal standards of the professions that we now Hnd have to be 
pressed into compliance by force of law? Do they have no bearing 
m the treatment of patients anymore? 

Ms. Waxman. I am afraid I cannot answer that. You will have to 
ask the doctors that question. 

Mr. Weiss. The following panel will have some medical profes- 
sionals on it. 

Mr. Sawyer. A second question that perhaps goes more to your 
profession. The chairman mentioned the State of ^f^orida, where I 
was a couple of weeks ago at a hearing, in which there has been 
reported a pattern of dumping that was the product of a perceived 
absence of liability coverage in emergency rooms. 

Has there been a patf^rn of litigation, not so much over the 
matter of mistreatment, but over the matter of nontreatment; and 
are hospitals and their administrations and their physicians liable 
for failure to treat? Is there a duty or obligation to deal with the 
patient as they come before them, under <^ven the most general 
kinds of statutes. ^ 

Ms. Waxman. Well, certainly there are common law require- 
ments that facilities treat patients, and the COBRA law does allow 
for a private right of action against hospitals. Therefore, an indi- 
vidual who IS harmed in this situation can directly sue the facility. 

Ihe Federal law does allow, as I said, hospitals who are dumped 
on to sue, but we haven't seen that provision actually being used. 

Mr. Sawyer. I understand the problem that you described was 
the relationship among hospitals within a community. But I am 
surprised that there have not been more individual actions. 

Ms. Waxman. I think it is as Mr. Green indicates. People don't 
know that they can sue for not being treated. Also, if you think 
about it, if you are poor and you don't have insurance and you are 
sick, how much energy do you have to sue the facility? Suing really 
doesn t take care of your problem. 

We need the facilities to do what they are supposed to. It is not 
enough to have this remedy be available to allow people to turn 
around and sue hospitals if they don't treat properly. It doesn't 
really solve the problem. Maybe if some people do sue, then hospi- 
tals will get the idea that they are not supposed to be dumping pa- 
tients; they are supposed to be following the law. 

Suing is a remedy that most people are not that interested in 
pursuing. 

Mr. Sawyer. It just struck me as shocking that a hospital would 
feel greater nsk from trying to provide service than they would 
from refusing to try. 

Ms. Waxman. I really think that "malpractice liability" is an- 
other excuse. We will add that to Mr. Green's long list of excuses, 
bmce there has been attention, particularly in the press in a 
number of States on this "malpractice crisis," we do hear of a lot of 
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doctors now saying they are not going to treat poor people because 
they sue more. However, this assumption is absolutely a myth. 

As has been said, when you are sick and you are poor, you don't 
really have the resources or the energy to go out and sue either a 
physician or a hospital. Nor do you have the desire particularly. 
Statistics bear out these facts, that the poor do not sue more. Yet 
we are hearing this myth again and again. Doctors tell us, **We 
won't take poor people because they will sue us and our malprac- 
tice insurance is high enough." 

It is just another on the long list of excuses, along with **we don't 
have beds," or whatever else. 

Mr. Sawyer. Thank you. 

Mr. V/eiss. Mr. Konnyu. 

Mr. Konnyu. Thank you, Mr. Chairman. Ms. Waxman, about 4 
weeks ago> I met for an extended period of time with about six or 
seven hospital administrators in northern California. We discussed 
a number of things, and given that there is no national health 
care, the notion that patients have the "right to choose" through 
the emergency care provisions was under severe attack by the ad- 
ministrators. 

Basically, their argument— one of them that struck me that I re- 
member, is that when patients choope not to go to the public hospi- 
tal designated hy the system to tak*3 care of mdigents who are not 
on welfare, and instead go to a private hospital, the severity, that 
is, the frequency of patients maldng such independent choices for 
"emergency" care in nonemergency situations that would in fact 
bring down the level of services that private hospitals could give 
their patients. There is a limit to how much of the costs you can 
transfer to those who have the insurance, and those who have the 
money if they don't have the insurance, to pay for the regular serv- 
ices. 

So, Mr. Green's anecdote becomes a conceptual ono as to when 
do patients have the right to shop for services, just because they 
are indigent? 

Ms. Waxman. First of all, in emergency situations, most patients 
are not shopping. In New York City, you have the situation that 
Mr. Green (fescribed, where you have two facilities within four 
blocks of each other. But that is a very unusual situation. It exists 
mainly in high density, metropolitan areas. 

When somebody has a bullet in the brain, like the how I men- 
tioned in Texas, he doesn't shop. He goes to whichever facility is 
the closest. 

Mr. Konnyu. I am focusing specifically on that anecdote as to 
shopping, because there was a clear decision not to go to the public 
hospital, which had an appropriate reputation, according to the tes- 
timony. Instead, a visit was made to legal services to find out if 
there was a better place to go and how they could get into that hos- 
pital. Legal services then explained how they could get into a 
better hospital. So that is patient shopping to me. 

Ms. Waxman. In that regard, I don't know what was in the 
minds of these particular lawyers, but from what Mr. Green said, 
they went to their list of facilities which have a Federal obligation 
to provide a certain amount of uncompensated care. They told him 
NYU has a Hill-Burton obligation. This obligation lasts for 20 
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years, and they have allocated x amount of dollars that they are 
supposed to give out in uncompensated care. NYU incurred that 
obligation when it took money from the Federal Government. I am 
assuming that that is why that lawyer said— NYU has an obliga- 
tion that they have not oDmpleted for this year. 

So, one, the Federal iaw requires that they take people in an 
emergency, and this person was deemed to be in an emergency sit- 
uation, and, two, if he qualifies under these Federal Kill-Burton 
guidelines, then that facility has to give him uncompensated care 
by virtue of the Federal obligation that it incurred. 

Therefore, he wasn't just picking any facility out of the blue; he 
was picking one that was on the Hill-Burton list. 

Mr. KoNNYU. What is the impact if private hospitals were re- 
quired to give or«. a repeated basis emergency and continuing care 
until the patient was well enough to be "transferred'*? The hospital 
administrators told me that their ability to deliver services to 
paying patients would be reduced to the extent that they can't re- 
cover cocts of uncompensated care by reaching into the pockets of 
insurance companies or private-pay pockets to pay for that care. 

Ms. Waxman. Well, two thin^. One is I am not sympathetic if 
they have a Hill-Burton obligation that has not been fulfilled as 
yet, but I am sympathetic to the overall problem that t:here should 
be reimbursement for these people, to some degree or other. 

The other problem is that sometimes these facilities don't even 
want to take people who do have reimbursement because it is not 
large enough. 

Mr. KoNNYU. We have that problem in California because Medi- 
Cal doesn't pay the kinds of fees that doctors and hospitals get on a 
private-pay basis. In California there are a significant number of 
physicians who refuse to treat the indigent because the State forces 
them to give welfare care by underpaying them. 

Ms. Waxman. I guess that is the debatable part. I mean, is the 
amount of money they get sufficient to cover the patients, or is 
that just another excuse? Is it that they really don't want these 
"people" here in their facility — ^I assume there is some of that — 
and there is also, in some extremes, the legitimate reason that they 
really are starting to hurt financially. 

I think Mr. Stark is trying to address that particular problem, of 
those hospitals who do indeed take a lot of these people who are 
uninsured, by getting them some kind of relief, which, I think it is 
a great idea. But we are never going to really solve the problem 
unless the coverage is attached to the individual so that hospital 
administrators can't say, "I can't ^ake them, they are hurting me." 

Mr. KoNNYU. The specific story I remember, there is a husband 
and wife, a physician-couple, both OB-GYN specialists, in Califor- 
nia. As you know, in California we have that $250,000 liability 
limit when you sue doctors so that their exposure is not that great. 
Yet each of them— and this was about 2 years ago— were paying 
$35,000 of liability insurance, which translated, based on the 
number of babies they delivered, to about $300 par baby per deliv- 
ery. 

I imagine that in other States where there is no liability ceiling 
it is even higher. So, he was saying, how do I justifv, given my high 
costs, transferring that $300 per delivery when I deliver babies for 
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indigents who don't go to the public hospital for health care? He 
said that he does some because he is a person of charity and be- 
lieves in that, but there is a limit to how much he is willing to do 
because he has a fiscal responsibility to himself and the things that 
he earns. 

So there is a real conflict, not only in that couple but in society 
as a whole, as to how you create national health care without 
having national health care. That is what we are trying to do 
through other means. j .e ^ uu 

Ms. Waxman. I appreciate their problem. I think that a lot of 
people m their situation would say, ^'I can't take indigent patients 
because they will sue me," which I said is not borne out by statis- 
tics. 

Mr. KoNNYU. They have insurance, so I presume 

Ms. Waxman. Well, nobody likes to be sued even if they have in- 
surance. But additionally, you say they say they have a financial 
obligation to themselves or to the facUity. i am not going to judge 
what I thmk is enough" for someone to bring into their family, 
but my experience is that two physician families are doing OK fi- 
.nanaally, given the levels of income in the country. If they have to 
take a few extra poor people, I don't feel that bad about it. 

Mr. KoNNYu. Yes, but do we have the right to take from them 
their services— the Government forcing it. You see, that is the con- 
cept. 

Ms. Waxman. The forcing, according to this Federal law is only 
It the patient is m active J bor and delivery is imminent. If there is 
not tune to transfer the woman to another facility, then according 
to this law, they can say— your delivery will not be for some time 
and you should go to the other facility. However, if deliveiy is im- 
nunent, we are not going to let you deliver in the parking lot 
which, unfortunately, happens all too frequently. They have a lim- 
ited obligation. 

• ^ONNYu. Let's go back to the original question which was 
with respect to patient shoppmg, and this anecdote. The thing that 
justihed It, as I best understood you, was that it was a Hill-Burton 
tacUity that had not completed its obligation. 

Now what if it was not a Hill-Burton facility and the patient 
goes on an emergency bas'ls, and msists on treatment because it is 
an emergency condition even though they have the choice of going 
to the public hospital? 

Ms. Wasman. They would have to take the person and care for 
him until he was stabiliaid. I think ethics require that, 
. K9NNYU. So that the definition of when a person is stabilized 
IS the critical element, 

Ms. Waxman. That is how the Federal law reads right now. 

Mr. KONNYU. Sure, but the question is when is 

Ms. Waxman. Right. Ideally, I would like to say that the facility 
should just keep the patient and give the care needed. We have one 
physician that works with us that explains the definition of stabili- 
^ says "one doctor's stabilized is another doctor's 

dump. The transfer hinges on how the doctor applies a legal 
standard to a medical condition. This flexibility creates a lot of 
problems. Ideally, every facility should be required to care for 
people who come to their door, but there is this financial burden 
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which gets us back into the circle of the mam problem with our 
health care system. 

Mr. KoNNYU. Thank you, Mr. Chairman. 

Mr. Weiss. Thank you, Mr. Konnyu. 

Let me take note of and welcoriie to her first hearing of this sub- 
committee, our newest Member in Congress, Ms. Nancy Pelosi, 
from California. Welcome. 

Ms. Pelosi. Thankryou, MrXhairman. 

Mr. Weiss.. Thank you for your participation. Do you have any 
questions at this point? 

Ms. Felosi..! am afraid they may have already been asked. I do 
ask unanimous consent that my opening remarks be included into 
the record. 

Mr. Weiss. Without objection, that will be done. 
[The prepared statement of Ms. Pelosi follows:] 
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REMARKS 

/ 

Mr. Chainnan, Members of the Subcommittee: 

I am pleased to be a part of this important hearing today. 

The problem of patient dumping is & growing concern, and 
especially for those who are in the greatest medical need, and 
yet without the means to guarantee their medical treatment. It 
is shocking to me that individuals in our modern age could be 
denied the right to health based on th»..ir economic position. 

I am also quite concerned about recent reports of patients 
being dumped because of the nature of their illness. People who 
are dumped because they have AIDS, or someone believes that 
they have AIDS, is simply unacceptable. We need to hear what the 
Administration is planning to do about this problem. 

I look forward to hearing from our witnesses and learning 
more about the possible solutions to this grave health care crisis. 

Thank you, Mr. Chairman. 
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Ms. Pelosi. Excuse me, Mr. Chairman. I must leave. We are 
having a Banking Committee meeting. 

Mr. Weiss. I did say at the beginning that Members would-be 
coming in and out because of other obligations. 

Again, I want to express my appreciation and that of the entire 
subcommittee to our first, panel of witnesses. You have added an 
important component to oiir deliberations on this issue. Thank you. 
We look forward to your submission, Ms. Waxman. 

Ms. Waxman. Thank you, very much. 

Mr. Weiss. The next panel consists of Dr. Arnold Relman, editor. 
New England Journal of Medicine; Dr. Arthur Kellermann, medi- 
cal director. Emergency Services, the Regional Medical Center, 
Memphis, TN; and Dr. David Ansell, attending physician. Division 
of General Medicine/Primary Care, Cock County Hospital, Chicago, 
IL. 

We have a tradition on this subcommittee of swearing in our v/it- 
nesses. 
[Witnesses sworn.] 

Mr. Weiss. Let the record indicate that the responses are in the 
affirmative. 

I understand. Dr. Relman, that you have a personal concern and 
that you have to leave early. What we will do is listen to your testi- 
mony anH ask a few questions. Then we will excuse you with our 
gratitude, and go on to hear the testimony of the other panel mem- 
bers. 

We have your prepared statement which will be entered into the 
record in its entirety. You may proceed as you see fit. 

STATEMENT OF DR. ARNOLD RELMAN, EDITOR, NEW ENGLAND 
JOURNAL OF MEDICINE 

Dr. Relman. Thank you, veiy much, Mr. Chairman, for the op- 
portunity of expressing my opinions on patient dumping and the 
equity of access to health care. 

I am Arnold S. Relman, M.D., editor of the New England Journal 
of Medicine, for 10 years, and a professor of medicine at the Har- 
vard Medical School. 

I have been a physician for over 40 years and have practiced and 
taught internal medicine in mfgor academic medic^ centers for 
most of my professional life. Before coming to my present post, I 
served for 9 years as physician-in-chief at the hospital of the Uni- 
versity of Pennsylvania in Philadelphia, where I was responsible 
for uot only the in-patient medical services, but for the supervision 
of large and very busy out-patient and emergency services. 

In addition, as a visiting consultant and teacher, I have had an ^ 
opportunity over the years to become familiar with the emergency 
medical services of many hospitals all over the country, large and 
small, public and private. My comments on medical care are there- 
fore based on experience, as well as personal conviction. 

Before offering these comments, however, I want to make it very 
clear that the opinions I express do not necessarily represent the 
official position of the New England Journal of Medicine, or the 
Massachusetts Medical Society, which owns the journal. Neither do 
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I speak for any of the institutions or organizations with which I am 
affiliated. 

In short, the views I offer, even though I have presented many of 
them in signed editorials in the journal, are strictly my own. 

In my view the practice of dumping— that is the unrequested 
transfer of patients from one hospital to another for purely eco- 
nomic reasons— is one of the saddest and most reprehensible conse- 
quences of the growing crisis in the provision of health care for the 
poor and uninsured. 

Medical judgment and patient preference should always prevail 
over economic and administrative considerations in decisions about 
the movement of acutely ill or injured patients from one hospital 
to another. Otherwise, much harm can result. 

Urgent illnesses and iiyuries should be diagnosed and treated 
promptly. Any doctor knows that. Delays can be dangerous. When 
a seriously ill or injured emergency patient is transferred to an- 
other hospital, there are apt to be risks and discomfort even when 
the patient is thought to have been "stabilized." 

"Stabilization" is a nebulous concept in emergency care, which 
assumes that appropriate initial treatment can at least relieve 
symptoms and prevent or delay further deterioration of the pa- 
tient's condition, thus allowing time for carrying out more defini- 
tive diagnoses, or preparing the patient for operation, or arranging 
for transfer to another facility. 

However, the fact is that medical predictions made soon after ad- 
mission to the emergency room are fraught with uncertainly. Medi- 
cal judgment under those circumstances is even more difficult 
when the emergency room medical staff is being pressured by the 
hospital administrators to transfer the patient as soon as possible. 
That, I might inteijec!:, speaks to the question that Mr. Sawyer 
asked, what about the ethics of doctors under these circumstances? 

Doctors are often under the thumb of the administrator who says 
"do It, or else." 

That is why emergency transfer, unrequested by the patient, can 
be justified only when there are clear and compelling medical rea- 
sons for it, such as the unavailability of the necessary staff and fa- 
cilities at the transferring hospital. 

When medical justification is lacking, unrequested transfers of 
emergency patients should be prohibited. Period. 

Dumping of indigent patients is becoming more common these 
days, and there is a lot of evidence to that effect, because fewer pa- 
tients have hospital insurance and because most insurers. Medicare 
and Medicaid included, are no longer willing to pay hospitals for 
the extra costs of cross-subsidizing the care of those who are unin- 
sured and those who are unable to pay for themselves. 

Such patients were never welcomed at investor-owned, for-profit 
hospitals, which, even before the recent change in hospital funding, 
generally discouraged the admission of nonpaying patients and reg- 
ularly transferred indigent emergency patients as soon as possible. 

But, now the voluntary, not-for-profit hospitals are feeling new 
competitive pressures to reduce costs. Many of these tax exempt, 
supposedly philanthropic institutions, are also shifting their indi- 
gent emergency patients to the nearest public hospital. 
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This is especially true of the smaller, voluntary, not-for-profit 
hospitals. The larger, tertiary care teaching hospitals are still 
trjang their best to provide definitive care for all emergency pa- 
tients, regardless of funding. We heard a story toda>^, which I have- 
no doubt is true and illustrative of many others, wjiich would indi- 
cate that even the msyor tertiary care hospitals ate up against the 
wall and for economic reasons feel constrained to limit the number 
of indigent, uninsured patients that they take in. 

Nevertheless, the economic pressures on all the voluntary hospi- 
tals, both lai^e and small, are mounting and there is certainly 
much less willingness now to subsidize emergency care than there 
was a decade ago. 

Nearly two-thirds of the hospital care of the indigent has tradi- 
tionally been provided in private, voluntary hospitals. Please re- 
member that. It is not the case that the public hospitals of this 
country have taken care of most of the indigent, urgently ill pa? 
tients— not the case at all. It has always been the case that more 
than half— almost two-thirds--of all the acutely ill patients are 
taken care of in the voluntary, not-for-profit, nonpublic, private 
hospitals. 

Therefore, the trend in funding which is making it increasingly 
difficult for the voluntary hospitals to cross-subsidize the care of 
the indigent is jeopardizing the health of many poor people and. 
putting greater strains on the overloaded and underfunded .re- 
sources of our public hospitals. 

Many public hospitads are now reporting increasing use of their 
emergency facilities by indigent patients transferred from other 
hospitals. I am sure you will hear that from Cook County Hospital, 
and Parkland Hospital, and every other me^'or public hospital, in 
the country. Reports confirm that a substantial fraction of these 
patients receive substandard care before transfer and some arrive 
at the receiving hospital in worse condition than if they had been 
properly attended to before transfer, or if they had not been trans- 
ferred at all. 

Moreover, there is evidence, I am sorry to say, that some unnec- 
essary deaths result from this practiv?c. 

On the other hand, it should be clearly recognized that some seri- 
ously ill or injured patients who ought to be transferred immedi-* 
ately to a tertiary facility may be unwisely held in the first hospi- 
tal simply because they are insured. 

Some emergency patients can never be "stabilized" — whatever 
that may mean — until they receive definitive therapy available 
only in another tertiary, specialized institution. 

Economic considerations of any sort should not be allowed to 
delay the transfer of such patients any more than t^ey should be 
allowed to precipitate the hasty transfer of patients wno don't need 
to go to another hospital for aaequate care. 

So it works both ways. In short, medical, not economic consider- 
ations, should always determine the unrequested transfer of emer- 
gency patients from one hospital to another. Otherwise, grave 
damage can be done and patients may not receive the standard of 
care that all Americans are entitled to. 

Turning now to the amendment to COBRA that was passed last 
year, regarding patient transfer, I believe the intent of this legisla- 
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tion IS laudable, but I find it flawed in at least one important re- 
spect As I read the law, it allows purely economic or administra- 
tive transfers of emergency patients once they have had ''stabiliz- 
ing treatment." Only transfers of unstabilized patients are required 
to have medical approval and meet the other requirements for so- 
called appropriate transfer. 

As I have already explained, stabilization is hard to define and 
Jjnje^ble. The definition of stabilization given in subsection 
(EX4Xb) in the law is deceptively oversimplified and potentially 
risky to the patient. Regardless of whether appropriate initial 
treatment intended to stabilize the patient has been given, no 
emergency patient should be transferred unrequested . without a 
wntten statement from a competent attending physician, certifying 
that in his or her judgment the transfer is in the best interest of 
the patient and explaining why. 

I think that the law should have been framed in that way; it 
would have been simpler. You wouldn't have left it open to discus- 
sions about what is stabilization and what is not. The law ought to 
make clear that only if a competent physician certifies that trans- 
fer is in the patient's best interest, should transfer be permitted. 

If a doctor insists that it is necessary, even though the patient is 
economically attractive to the hospital that he first came to, the 
patient should be transferred—if it is in his best medical interest 
and he i^^ees. 

Furthermore, the requirements for appropriate transfer as speci- 
fied in section (CX2) of the amendments should apply to all emer- 
gency transfers, not simply to those of unstable patients. There 
always ought to be a memo of transfer; the receiving hospital 
should always know about and agree to the transfer, and so on. 
^ The present version of the COBRA amendment is clearly a step 
m the right direction, as Ms. Waxman testified, and the modifica- 
tions I am suggesting would, I believe, make it even more effective 
and simpler to enforce. She has suggested some other modifications 
that I agree with. 

There are other \vays in which Federal legislation could assure 
fair treatment of indigent emergency patients, and improve the 
quality of emergency care for all patients, rich or poor. But there is 
no time to discuss them now, and I am not going to go into that 
any further, unless you are interested. 

I would prefer to use the remainder of my time to consider a 
much more basic issue that is at the root of the dumping problem. 
It is the issue Ms. Waxman hinted at; namely, funding of indigent 
care. We should be under no illusion about what even the most ef- 
fective kind of antidumping legislation can accomplish without ade- 
quate funding. 

The elimination of dumping is important, of course, but it leaves 
the fundamental question untouched; who will pay for the essential 
medical care of those who have no insurance and cannot afford to 
My for themselves? Mr. Konnyu told us that the adm-inistrators of 
these private hospitals quite reasonably and rationally said they 
would be destroyed economically if they were forced to treat all the 
emergency patients who choose to come to their emergency rooms. 

It IS ethically essential that they meet their responsibilities to 
these patients and the law should require that they do, but we 
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can't ignore the other side of the question which says, who is going 
to pay? You cannot turn your back on the question. It has been 
variously estimated that between 30 and 40 million of our citizen? 
are in this category. How should health services for these patients 
be financed in an increasingly price-sensitive and commercialized 
system that leaves no room for charity or cross-subsidization? 

Competitive markets, even assuming they could operaie effective- 
ly in medical care, which they^ certainly cannot, are at best effi- 
cient mechanisms for distributing goods and services according to 
ability to pay, but markets give no attention to those .who don't 
have the money. 

Free markets may control prices but they don't do anything to 
achieve eauity, nor may I add do they control total expenditures, 
particularly when there are third-party payers. 

The present administration appears to be relying mainly on the 
market in health care, however imperfectly it might work. For the 
delivery of care to those 15 percent of our peopie who are now 
priced entirely out of the health care market, the administration 
seems to be relying on State and local agencies. State and local re- 
sponses have, to date, been erratic and largely inadequate. The 
States are simply not prepared, most of them, to assume the finan- 
cial burden. It is the basic failure of government to provide for nec- 
essarjj health care to the poor that is primarily responsible for the 
dumping problem. 

Legislation against dumping is fine as far as it goes, and I enthu- 
siastically support what the COBRA amendments have tried to do, 
but it doesn't get to the heart of the matter. Without more support 
for indigent care, hospitals caring for uninsured emergency pa- 
tients will be put at a serious economic disadvantage. 

The heaviest burden will fall not only on the tax-supported 
public hospitals, but on the private, notrfor-profit teaching hospi- 
tals, which constitute the major source of tertiary care in this 
country and carry the main responsibility for medical education 
and clinical research. 

These hospitals, which receive most of the transfers of indigent 
emergency patients, cannot be expected to carry this burden with' 
out new funding. Although most of the free hospital care given in 
the past was for emergency and obstetrical services, I would ask 
you to remember that poor people also need nonemergency mei.cal 
care, both in and outside the hospital. 

They need at least as much care as insured patients do, and 
probably substantially more. 

Mr. Stark, in his opening statement, pointed out that the system 
has provided in the past for about $7 billion of uncompensated care 
for the uninsured and the poor. That is grossly inadequate. That 
only takes care of the tip of the iceberg for urgent emergency 
cases, short-term acute care and obstetrical care. 

TTiink about it. Hospital care in this countrjj is a roughly $200 
billion item;- $7 billion is 3 percent. Poor people in this country who 
can't afford health care are probably at least 10 to 15 percent of 
the population, if not more. It is obvious that what we nave been 
doing in the past has been grossly inadeauate, and it is getting 
more inadequate because the old system is being torn apart oy the 
loss of the ability to cross-subsidize. 
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To require that hospitals provide adequate care to all emergency 
pafaents, regardless of their ability to pay, is a fine gesture, but it 
begs the question of who will pay for theni, and it also leaves unan- 
swered who will pay for oil the other medical services the poor and 
the uninsured require. 

Unless we are prepared to say that we don't care about the 
health care needs of 30 or 40 million of our citizens, we must ad- 
dress these auctions now. It is morally and politically unaccept- 
able for the Federal Government to turn its back on this problem, 
while doing all it can to reduce the Federal commitment and turn 
nealth care over to pnvate markets. 

In my view, only a few States and iccalities can be expected to 
have the resources and the social commitment to provide adequate 
care for their poor. It seems clear io me that this is a problem call- 
ing for a natienal solution. That solution will undoubtedly require 
the appropnation of new tax funds. 

Those who advocate competitive markets in health care and 
focus on price control are not being honest with the public if they 
do not also explain that private health markets are for the insured 
and ttie well-t<HJo. The uninsured, the underinsured and the poor— 
and their numbers are growing rapidly— will need public helpT^ 

lax^ will have to replace the charity and the cross-subsidization 
which formerly dealt with the problem, although as I have pointed 
out, inadequately. As I see it, the question is not whether we need 
more public funding of health care, but how, and in what type of 
system this funding should be applied. 

_ The Congress and the administration cannot avoid facing this 
issue because the publio, when it becomes aware of the problem, 
wiU insist that Government meet its obligation to provide neces- 
sanr medical care to all who need but cannot afford it. 

The task wll be to see that this care is provided in a way that 
preserves quality and is not prohibitively expensive. 

In my opinion, those who are adequately insured through their 
place of employment should continue to be insured in that way. 
And employers not now providing health care insurance to their 
empkwees should be required to do so. People who are self-em- 
ployed or unemployed, but whose incomes are adequate to pay for 
their own insurance should assume that responsibility. 

Tax funds, in my view, should be used to buy health care for 
those who cannot do it for theniselves. 

F^erally subsidized health insurance for the poor should provide 
for ddiyeiy by the private sector, but the quality as well as the 
cost of the care should be carefully regulated to ensure that poor 
people do not get inferior care and that they have access to the 
mam stream, not to separate and therefore inevitably unequal fa- 

To avoid the errors of Medicare, and they were enormous in my 
opmion. Federally "jubsidized insurance in the future will need to 
rely on better methods of pavment, and more regulation. Those 
who claim that an unregulated health care market will achieve the 
goals of cMt control, equity and preservation of quality either don't 
ULdewtend what medical care is all about, or are not bemg forth- 
right with the public. 
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We will clearly need more regulation in the future, not less. 
What we must insist on, however, is that the regulation be sensible 
and fair and that it reflect the views and legitimate needs of pa- 
tients and providers. 

In closing, I would simply make a few observations on what 
needs to be done by physicians to help achieve better access at an 
affordable cost. The medical profession will need to participate in 
cost and quality control to a far greater extent than it has ever 
done before. To make this possible, physicians' oiiganizations will 
need to support some revision of current fee schedules and encour- 
age more salaried and group practice arrangements. 

We will also need much more information about technology as- 
sessment to help physiciams make better, more effective decisions 
for their patients, and we will have to deal with the growing imbal- 
ance between the numbers of specialists and generalists. We have 
too many specialists and too few doctors delivering primary care, 
which contributes. to the impossible cost burden that we have been 
staggering under. 

All this will require careful planning, field trials, demonstration 
projects, and much cooperation among government, doctors, and in- 
stitutional providers. It is a formidable, but by no means impossi- 
ble, agenda. We ought to waste no more time in getting on with the 
task. 

Thank you, very much. 

[The prepared statement of Dr. Relman^follows:] 
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Testimony of Dr. Arnold S. Relman before the U.S. House of 
Representatives Human Resources and Intergovernmental 
Relations Subcommittee of the Committee on Government 
Operations, July 22, 1987. 

Subject : Equity of Access. Patient Dumping 



Mr^ Chairman ; Thank you for the opportunity of expressing 
my opinions on patient dumping and equity of access. 

I am Arnold s. Relman, M.D., for the past ten years 
Editor of The New England Journal of Medicine , and Professor 
of Medicine at the Harvard Medical School. T have been a 
physician for over forty years and have practiced and 
taught Internal Medicine in major academic medical centers 
for most of my professional life. Before coming to my 
present post, I served for nine years as Physician-in-Chief 
at the Hospital of the University of Pennsylvania in Phila- 
delphia, where I was responsible not only for the inpatient 
medical services but for the supervision of large and very 
Pusy outpatient and emergency services. In addition, as a 
visiting consultant and teacher I have had an opportunity 
over the years to become familiar with the emergency medical 
services of many hospitals*, large and small, public and 
private. My comments on medical care are therefore based 
on experience as well as personal conviction. 

Before offering these comments, however, I want to make 
it very clear that the opinions i express do not necessarily 
represent the official position of The New England Journal- 
of Medicine or the Massachusetts MeaiE'arsociety, which owns 
tne OournaX. Neither do I speak for any of the institutions 
or organizations with which I am affiliated. In short, the 
views I offer, even though i have presented many of them in 
signed editorials in the Journal, are strictly my own. 

In my view, the practice of "dumping," i.e., the un- 
requested 'transfer of patients from one hospital to another 
ror purely economic reasons, is ona of the saddest and most 
reprehensible consequences of the growing crisis in the 
provision of health care for the poor and the uninsured. 

Medical judgment and patient preferences should always 
prevail over economic and administrative considerations in 
decisions about the movement of acutely ill or injured 
patients from one hospital to another; otherwise much harm 
can result. Urgent illnesses and injuries should be 
aiagnosed and treated promptly. Delays can be dangerous. 
When a seriously ill or injured emergency patient is 

another hospital, there are apt to be risks 
and discomfort, even when the patient is thought to have 
been "stabilized". "Stabilization" is a rather nebulous 
concept m emergency care, which assumes that appropriate 
initial treatment can at least relieve symptoms and prevent 
or delay further deterioration of the patient's condition, 
thus allowing time for carrying out more definite diagnosis. 
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or preparing the patient for operation, or arranging for 
transfer to another facility. However, the fact is that 
medical predictions made soon after admission to the 
emergency room are fraught with uncertainty. Medical 
judgment is even more difficult when the emerQency room 
medical staff is being pressured by the hospital adminis- 
trators to transfer the patient as soon -as possible. 

That is why emergency transfer unrequested by the 
patient can be justified only when there are clear and 
compelling medical reasons for it,, such as the unavail- • 
ability of the necessary staff and facilities at the 
transferring hospital. When medical justification is 
lacking, unrequested transfers of emergency patients 
should be prohibited. 

Dumping of indigent patients is becoming more common, 
these days because fewer patients have hospital insurance 
and because most insurers — Medicare and Medicaid included 
— are no longer willing to pay hospitals for the extra 
cost of cross-subsidizing the care of those who are 
uninsured and unable to pay for themselves. Such 
patients were never welcome at investor-owned for-profit 
hospitals which, even before the recent change in 
hospital funding, generally discouraged the admission of 
non-paying patients and regular transferred indigent 
emergency patients as soon as possible. But now that 
private not-for-profit hospitals are feeling new competi- 
tive pressures to reduce costs, many of these tcix-exempt, 
supposedly philanthropic institutions are also shifting 
their indigent emergency patients to the nearest public 
hospital. This is especially true of the smaller voluntary 
hospitals. The larger, tertiary care teaching hospitals are 
still trying their- best to provide definitive care for all 
emergency patients, regardless. of fundinq. Nevertheless, the 
economic pressures on all the voluntary hospitals — both 
large and small — are mounting, and there is certainly 
much less willingness now to subsidize emergency care 
than there was a decade ago. 

Since nearly two thirds of the hospital care of the 
indigent has traditionally been provided in private 
voluntary hospitals, this trend is jeopardizing the health 
of many more poor people and putting greater strains on the 
overloaded and underfunded resources of our public hospitals. 
Many public hospitals are now reporting increasing use o*^ 
their emergency facilities by indigent patients transferred 
from other hospitals. Reports confirm that a substantial 
fraction of these patients receive substandard care before 
transfer and some arrive at the receiving hospital in worse 
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condition than if they had been properly attended to 
before transfer or if they had not been transferred 
at all. Moreover, there is evidence that- some unnecessary 
deaths result from this r.xactice. 

On the other hand, it should be clenrly recognized 
that some seriously or injured patients who ought 
to be transferred w . diately to a tertiary care facility 
may Le unwisely held in the first hospital simply because 
they are insured. Some emergency patients can never be 
"stabilized" until they receive definitive therapy that 
is available only in another institution. ' Economic 
considerations should not be allowed to delay the transfer 
of such patients any more than they should be allowed to 
precipitate the hasty transfer of patients who don't need 
to go to another hospital for adequate care. 

In short medical, not economic, considerations should 
determine the unrequested transfer of emergency patients 
from one hospital to another. Otherwise, grave damage can 
be done and patients may not receive the standard of care 
that all Americans are 'entitled to. 

Turning now to the amendment to COBRA that v/as passed 
last year regarding patient transfer: I believe'the intent 
of this legislation is laudable, but I find it flawed in 
at least one important respect. As 'I read the law, it 
allows purely economic or administrative transfers of 
emergency patients once they have had "stabilizing" treat- 
ment. Only transfers of unstabilized patients are required 
to have medical approval and to meet ti^e other requirements 
for a so-called "appropriate" transfer. As I have already 
explained, "stabilization" is hard to define and unreliable. 
The definition given in subsection (e) (4) (B) is 
deceptively oversimplified and potentially risky to the 
patient. Regardless of whether appropriate initial treat- 
ment intended to stabilize the patient has been given, no 
^ergency patient should be transferred, unr^iquested , with- 
out a written statement from an attending physician certi- 
fying that in his or her judgment the trans'fer is in the 
best interests of the patient — and explaining why. Fur- 
thermore, the requirements for "appropriate" transfer, as 
specified in subsection (c) (2) of the amendment should 
apply to all emergency transfers, not simply to those of 
unstable patients. 

The present version of the COBRA amendment is clea^tly 
a step in the right direction, however, and the modifications 
I am suggesting would, i believe, make it even more 
effective and simpler to enforce. 

However, we should be under no illusions about what 
even the most effective kind of anti-dumping legislation 
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can accomplish. The elimination of dumping is important, 
but it leaves the fundamental question untouched: Who will 
pay for the essential medical care of those. who have no 
insurance and cannot afford to pay for themselves? It has 
been variously estimated that between 30 and 40 million of 
our citizens are in this category. How should health 
services for these people be financed in an increasingly 
price-sensitive and commercialized system tiiat leaves no 
room for charity or cross-subsidization? Competitive 
markets, even assuming they could operate effectively in 
medical care — which they certainly cannot — are at best 
efficient mechanisms for distributing goods and services 
according to ability to pay. But markets pay no attention 
to those who don't have the money. Free markets may control 
prices, but they don't do anything to achieve equity. 

The Reagan Administration appears to be relying mainly 
on the market in heal.th care — however imperfectly it may 
work. For the delivery of care to those 15% of our people 
who are now priced entirely out of the health care market, 
the administration seems to be relying on state or local 
agencies rather than the federal government. But state 
and local responses have to date been erratic and largely 
inadequate. 

It is the basic failure of government to provide for 
necessary health care to the poor that is primarily respon- 
sible for the dumping problem. Legislation against dumping 
is fine as far as it goes but.it doesn't get to the heart of 
the matter. Without more support for indigent care, hospitals 
caring for uninsured emergency patients will be put at a 
serious economic disadvantage. The heaviest burden will fall 
not only on the tax-supported public hospitals, but on the 
private not-for-profit teaching hospitals which constitute 
the major source of tertiary care in this country and carry 
the main responsibility for medical education and clinical 
research. These hospitals, which receive most of the transfers 
of indigent emergency patients, cannot be expected to carry 
this burden without new funding. 

Although most of the free hospital care given in the 
past was for emergency and obstetrical services, I ask you 
to remember that poor people also need non-emergency medical 
care, both in ar-'. outside the hospital; they need at least 
as much care as insured patients do — probably substantially 
more . 

To require that hospitals provide adequate care to all 
emergency patients, regardless of their ability to pay, is 
a fine gesture — but it begs the question of who will pay 
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for them. And it also leaves unanswered who will pay for 
all the other medical services the poor and* uninsured 
require . 

Unless we are prepared to say that we don't care 
about the health needs of 30 or 40 millions of our citizens, 
we must address these questions now. It is simply morally 
and politically unacceptable for the federal, government to 
turn its back on this problem, while doing all it can to 
reduce the federal commitment and turn health care over to 
private markets. 

In my view only a few states and localities can be 
expected to have the resources and the social commitment to 
provide adequate care for their poor. It seems clear to me 
that this is a problem calling for a national solution. That 
solution will undoubtedly require the appropriation of tax 
funds. Those who advocate competitive markets in health care 
and focus on price control are not being honest with the 
public if they do not also explain that private health 
markets are for the insured and the well-to-do. The unin- 
sured, the underinsured and the poor (their numbers are 
rapidly grov/ing) will need public help. Taxes will have to 
replace the charity and cross-subsidization which formerly 
dealt with the problem, however inadequately. 

As I see it, the question is not whether we need more 
public funding of health care but how and in what type of 
system this funding should be applied. Congress and the 
Administration cannot avoid facing this issue, because the 
public will insist that government meet its obligation to 
provide necessary medical care to all who need but cannot 
afford it. 

The task will be to see that this care is provided in 
a way that preserves quality and is not prohibitively 
expensive. Those who are adequately insured through their 
place of employment should continue to be insured in that 
manner. Those who are self-employed or unemployed but whose 
incomes are adequate to pay for their own insurance should 
be expected to do so. Federally subsidized health insurance 
for the poor should provide for delivery by the Private 
sector, but the quality as well as the cost of the care 
should be carefully regulated, to insure that poor people do 
not get inferior care. 

To avoid the economic errors of Medicare federally 
subsidized insurance in the future we will need to rely on 
better methods of payment and more regulation. Those who 
claim that an unregulated health care market will achieve 
the goals of cost-control, equity of access and preservation 
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of quality either do not understand, what medical care is 
all about or are not being forthright rith the public. We 
will clearly need more regulation in the future, not less. 
What we must insist on, however, is that the regulation be 
sensible and fair and that it reflect the views and legi- 
timate needs of patients and providers. 

In particular, the medical profession will need to 
participate in cost and quality control to* a far greater 
extent than it has ever done before. My guess is that to 
make this possible, physicians* organizations will need to 
support some revision of current fee schedules and encourage 
more salaried and group practice arrangements. We will also 
need much more information about technology assessment to 
help physicians make better, more effective decisions for 
their patients; and we will have to deal with the growing 
imbalance between the numbers of specialists and generalists 
We have too many specialists and too few doctors deliverinq 
primary care. . ^ 

All this will require careful planning, demonstration 
projects, and much cooperation between government, doctors, 
and institutional providers. It is a formidable, but by 
no means impossible, agenda. We ought to waste no more 
time m getting started with the task. 
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Mr. Weiss. Tkank you, very much, Dr. Relman. Because your 
statement has been so thorough, and because of your time con- 
cerns, I am going to limit my questions and then ask the other 
members if they have questions before we excuse you. 

I assume that the readers of your journal are predominantly 
physicians, right? 

Dr. Relman. That is correct. 

Mr. Weiss. I assume that you have been writing signed editorials 
which, in essence, reflect the same viewpoint that you have pre- 
sented to us today. 

What has been the reaction of your physician/subscribers to the 
proposals, or thrust of your thanking? 

Dr. Relman. It is hard to say, Mr. Weiss. Doctors are not in- 
clined to take pen in hand and write letters to the editor. Those 
letters that we get, I would say, are mixed in response. In general, 
it has been my experience over the years that those who object to 
what you have to say are more likely to write than those who 
agree. 

Nevertheless, it is my impression from traveling around the 
country and talking to groups of physicians, that the majority of 
doctors agree with what I am saying. 

Mr. Weiss. That is, I would assume, a significant change. I think 
back to the days when we were fighting over the adoption of Medi- 
care legislation, when almost the entire medical profession— not to- 
tally, but almost all— seemed to be in opposition to the thrust of 
that program. 

Things have changed now? 

Dr. Relman. Yes. It is a different world now. The economic cli- 
mate has changed. We see the consequences of many of the policies 
and the attitudes that we lived by a generation ago. 

Second, I would point out to you that the medical profession is 
changing. The American population is graying, but the medical 
profession is greening. We are getting younger. Also, we are getting 
more females, I am glad to say. Young, increasingly female physi- 
cians, have a different social outlook. 
, Mr. Weiss. Thank you. Mr. Sawyer. 

Mr. Sawyer. Thank you, Mr. Chairman. Doctor, the proposal 
that you have outlined on the third page of your testimony, about 
written explanations accompanjdng any transfer, explains the med- 
ical reasons. What should we reply to the inevitable argument that 
we will receive from some in your profession., probably even others 
among administrators of hospitals, that we will be creating unnec- 
essary paperwork and in fact perhaps standing in the way of 
timely and appropriate medical treatment— another bureaucratic 
burden— you have heard all the argumcints. I won't repeat them 
here. 

How do we reply to what I suspect is really more concern, per- 
haps even fear, of establishing a paper trail that is unnecessary 
and imposing? 

Dr. Relman. Mr. Sawyer, the answer to yovir question is very 
simple. The answer is that what I am suggesting is what every di- 
rector of a medical service demands of members of his or her staff. 
It is considered good medical practice. It is expf3Cted that when an 
acutely ill patient is transferred, the physician i whc is making the 
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decision to transfer and the physician who agrees to accept state 
clearly what the medical reasons are. 

As a director of a medical service, when I received sick patients 
transferred from another facility without that kind of statement 
explaining why it was medically important, I was very unhappy I 
suspected, usually, correctly, that there was inadequate medic^ atr 
tention being paid to the problem. 

That is no more paperwork than good medical care would re- 
quire. Any good medical record would have that information. 

Mr. bAWYER. Any good, responsible medical record. 

Dr. Relman. Correct. 

Mr. Sawyer. Thank you. 

Mr. Weiss. Thank you, Mr. Sawyer. Ms. Pelosi. 

Ms. Pelosi. Thank you, Mr. Chairman. 

Dr. Relman, I was very pleased to hear some of your remarks 
this morning. Thank you. 

I am very concerned about AIDS, and I wondered if you saw in 
this issue of dumping any special precautions that may be neces- 
sary, or any special problems that are likely to arise that we 
should be prepared for in relationship to AIDS. 

Dr. Relman. AIDS is a terrible national and international prob- 
lem. It IS having an enormous impact on the health delivery 
system in certain areas of the country. I am sorry to say that some 
members of my profession seem to be expressing the view that they 
don t want to take care of patients with AIDS, or that they must 
know what the blood test is before they undertake to provide medi- 
cal treatment. ^ 

I think that is unfortunate. I am certain it represents a minority 
view, and I don't think it will, or should, have any impact on the 
way patients are treated in emergency rooms. 

Being a doctor is a privilege and also a responsibility. Certain 
ns^ come with the territorj'. It is AIDS now, but when I was a 
young doctor, it used to be tuberculosis that you worried about get- 
ting But If you are an ethical physician, you take care of the pa- 
tients who come to you whether or not you are at risk and you 
take your chances. 

..^oF^Pu ^ ^°^r^°J''^ dumping of patients who are 

suspected of having AIDS as a current problem? 

Dr. Relman. I am not aware of that problem. It may happen in 
the tuture, but what I am saying is that it runs directly contrary to 
the ethical consensus of the profession, and such behavior would be 
condemned by the «at m^ority of American physicians. 

Ms. Pelosi. Thank you. Dr. Relman. 

Mr. Weiss. Thank you, very much. Dr. Relman. I know that you 
have urgent reasons for leaving us as quickly as possible. We very 
much appreciate your joining us this morning and giving us the 
benefit of your knowledge. e & 

Dr. Kellermann, we will continue with you. Again, your entire 
statement will be entered into the record, and if you can summa- 
°f" Pf s^"*^ in a highlighted fashion, it would be appropriate 
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STATEMENT OF DR ARTHUR L. KELLERMANN, MEDICAL DIREC- 
TOR, EMERGENCY SERVICES, REGIONAL MEDICAL CENTER, 
MEMPHIS, TN 

Dr. Kellermann. Thazik you, Mr. Chairman, and members of 
the committee for inviting mr. today. I am chief of the Division of 
Emei^ency Medicine at the University of Tennessee, Memphis, and 
the director of the emergency department at tbe Regional Medical 
Center at Memphis ("the Med"), the major pro'/ider of health care 
for the poor and uninsured citizens of Memphis, TN, Shelby 
County, and the surrounding Midsouth area. 

I will add a qualifier, as Dr. Relman did a few minutes earlier, 
and state that the opinions that I am about to pres3nt are mine 
only and do not necessarily represent those of the Univei-sity of 
Tennessee, Memphis. 

What I would like to do, Mr. Chairman, with your kind permis- 
sion would be to preface my remarks with a short tape recording of 
a telephone conversation, and if it would please the chairman, I 
can provide you with a brief transcript that will allow you to follow 
the dialog. I think it will help set the stage for what we are talking 
about this morning. 

Mr. Weiss. Fine. 

[The information referred to follows:] 
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REGIONAL MEDICAL CENTER AT UEUPHfi 
eMEROENCy 0EPAR7IIFNT 

Trmeilp(D«i«da/i4/S6 
(Cqmmtnu and •xplmiiiont m knUcm^d by f>mmhMM) 

MEDPHYSICtAN: 

Hdto.lhliliDr.Southtr 
TRA88FERRtlQ PHYSICIAN: 

Dr.Southtr? 
MEOPHYSICtAN: 

Ym 

TRANSFERRINQ PHYSICIAN: 

Hl.tN8ls...(on««d) 
MB) PHYSICIAN: 

TNi convtnatfon 1« Mng rtooided K Is uh. 0505on 9/m6. ptease go ahead. 
TRANSFERRMQ PHYSICIAN: 

•nd^JJhOf^c^ 8^ an acuta Warctlon (a heart attack), and I was 

SlSSfiSSi^^ (•«*P<lWspatleni)...7Ngh08p«aIdc>esn1docart^^ 

MEO PHYSICIAN: 

Urn. It um. that, tha only reaaon for the transfer? 
TRANSFERRINQ PHYSICIAN: 

Uh. <A coursa ha Is Indigent too, although he is gainfully employed. 
MEO PHYSICIAN: 

Okay, Is hj a Sheby County resUent? 
TRANSFERRINQ PHYSICIAN: 

Ha;t. 
Ml^ PHYSICIAN: 

And uh, Is ha cunrently pain free? 

♦SlHortel note: cardiac cathertratlon Is a diagnostic procedure that Is normally delayed for several days or 
weeks untrf a patient is stable • folowing a heart attack. It If laifih: Indcated durtog the event ftseif. 
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TRANSf ERRtNQ PHYSiOAN: 

Uh, yea t)« got pretty good relief w:;h one nttrogtycer^ne. ; virent. however after (hat I went ahead and gave 
Hm 4 more uh. gave Wm 4fng of l^torphioe IV (Intravenously). He*$ had 10.000 units of heparin IV and he's got 
uh, 6 titers of 02 (oxygen) and D5W (IV fluid) to keep open (a slow rate of Infusion). ^ 

MEO PHYSiaAN: ' 

Uh. hold on just a moment. 
TRANSFERRING PHYSICIAN: 

Okzy 
MED PHYSICIAN: 

Do you have any uh indigent care beds there at your hospital? 
TRANSFERRING PHYSICIAN: 

We do not: 
MED PHYSICIAN: 

Do you have any beds at alt at your hospital? 
TRANSFERRING PHYSICIAN: 

Yes. 

MEDPHYSICIi^N: 
Okay 

TRANSFERRING PHYSICIAN: 

See most of these, most of the acute infarctions from here we transfer out becaute ol cardiac cath. 
MED PHYSiaAN; 

Okay, uh, we do have unit beds avaiiablo so yes we can accept the uh transfer. 
TRANSFERRING PHYSICIAN: 

Okay 
MED PHYSICIAN: 

Urn. !$ has he had any uh venlrk:utar ectopy . . . (aboormat heart beats that can warn of a possUe cardiac 
arrest) 

TRANSFERRING PHYSICIAN: 

He has not. I'm gonna give him 75 of lidocaine (a potent Intravenous medication to stablize the heart 
beat) and put him on a drip just for precautionary measures until you know, until he gets down there. He. as I 
saW. he's had 10.000 of heparin. 4mg of morphine. 1 nitro and uh the uh lidocaine which rm gonna give prior 
to transfer. He wil be accompanied by a nurse. 
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MEOPHYSX:iAN: 

IF 

Okay, good. 
TRANSFERRtNQ PHYSICIAN: 
hky, I sun apprtcUte K. 

MEO PHYSiaAN: 

AndcouU you give me Ms name please? 
TRANSFERRING PHYSICIAN: 

Yea« Jimmy... 
MEO PHYSICIAN: 

OKay, we win be expecting tilm. 
TRANSPERRINQ PHYSICIAN: 

I wiScalyoo back Or. Souther K there s any change In his status (or whatever reason. 
MEO PHYSICIAN: 

Okay, good thank you. 
TRANSFERRING PHYSICIAN: 

Okay, thank you 



Follow Up: 

This patleni anived at 551PM after receMng an add^lonal 2mg (mOTigfams) ol Morphine Intravenously. 
He arrived In distress with severe ongoing chest pain and reodived an additional 6mg of intraverx>us 
Morphine as wel as intravenous streptokinase, a potent medication used to dissotve dots In coronary 
arteries. He was then admitted to the medical Intensive care un^. 
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Dr. Kellermann. A few followup comments are in order. This 
patient arrived 45 minutes later at the Regional Medical Center at 
Memphis emergency department. 

After receiving an additional dose of intravenous morphine ^.rior 
to transfer, on arrival he was experiencing severe substernal chest 
pain. He received an additional three doses of intravenous mor- 
phine in our emergency department, as well as streptokinase, a 
potent medication used to dissolve clots in coronary arteries. He 
was then admitted to our medical intensive care unit. 

Lab tests subsequently revealed that he had, in fact, sustained a 
myocardial infarction, or what most of us refer to as a heart 
attack. He was having that heart attack during his transfer {vom 
the other hospital. 

I would hasten to add that the facility in question was fully capa- 
ble of providing medical care to this gentleman. The arjg^ument ad- 
vanced by the transferring physician was that this patient needed 
a procedure called a cardiac cath. That procedure is normally done 
several days and sometimes weeks after an acute heart attack^ 
when a patient is stable. 

This individual did subsequently undergo cardiac catheterization 
in our hospital, 9 days following his transfer. 

Now, this case was only one of an estimated 1,100 patients trans- 
ferred to the med emergency department over the past 12 months 
for primarily economic reasons. This estimate of 1,100 is almost 
certainly very conservative bscause I don't include in that count 
patients that are transferred to one of the med's four regional cen- 
ters of excellence: Our trauma center, our burn unit, our neonatal 
intensive unit, or our high-risk obstetric service. 

In fact, two patients are transferred to one of these four units for 
every one that is sent to our emergency department. 

Now, I know from experience and from talking to my colleagues, 
that probably half of the high-risk obstetric emergency referrals 
are in fact poor women with uncomplicated pregnancies, end prob- 
ably 15 to 20 percent of the "trauma center referrals'' are relative- 
ly minor or easily manageable injuries, but are sent because the 
patient is unable to pay. 

But to be fair and not to go on a case-by-case basis and try to 
tease that out, we simply assumed for purposes of those numbers 
that I quoted you, that al! of those patients in fact represented le- 
gitimate tertiary care referrals. 

Now that is a point that I think we really need to understand 
because it is oftentimes blurred or confused by critics of antidump- 
ing regulations. We are not talking about the referral of unstable 
patients who desperately need special services unavailable at the 
hospital that they first go into. 

We are talking about the transfer of patients who are sick, who 
are ill, who are seriously injured and who could very, very well 
obtain necessary services at the hospital where they are first seen 
but instead are transferred for economic reasons. 

Mr. Weiss. Because there is a vote on the floor of the house, we 
will take a recess for approximately 10 minutes. 

Dr. Kellermann. Thank you. 

[Brief recess.] 
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Mr. Weiss. The subcommittee will resume its session. If the wit- 
nesses will resume their seats at the witness table— before we start 
up ^ain, let me just indicate that after having checked with the 
schedule on the floor, as well as the timeframe that we will be op- 
erating in, at the conclusion of this panel of witnesses, we wiil 
recess for an hour for lunch and then resume to complete the hear- 
mgs. 

Dr. Kellermann, we had interrupted your testimony with the 
bells. 

Dr. IIellermann. That is all right; thank you, Mr. Chairman. 

As I was saying immediately before the break, our estimate of 
1,100 patients over the past 12 months is a conservative one be- 
cause we did not include patients sent to one of the four centers of 
excellence that are operated by the Regional Medical Center at 
Memphis. These are clinical units that offer a level of service and 
expertise unavailable at other hospitals in the Midsouth area. 

The situation with my emergency department is quite different. 
Memphis h.Hs several large, very well financed, very powerful, pri- 
vate hospitals, all of whom offer identical emergency services to 
those available at our facility. 

In our case, the vast majority of patients transferred to the Med 
emergency department are therefore in fact sent because the hospi- 
tal, while capable of providing needed medical care, has chosen not 
to for financial or for economic reasons. 

Before you, on the table in front of me, are patient ID wristbands 
that are used in every hospital in this country to help identify a 
patient. These are taken from the wrists of patients transferred to 
the emergency department at the Med over about a 4-month 
period. 

I have counted out 271 of those wrist bands to give you and the 
rest of the members of the committee some idea of what 271 means 
in tlus case. I know all of you are used to dealing with much larger 
numbers— oftentimes millions and billions, and 271 may not seem 
like many, but it is important to remember that this is not an ab- 
stract figure but in fact represents 271 human beings. 
, As others have emphasized before me and as I want to empha- 
size, this is very clearly a national problem. These bands represent 
the total number of cases transferred to the Med for primarily eco- 
nomic reasons, over a 92-day period. This is only a single, publicly 
supported hospital. 

If we included the patients documented in the study by Dr. 
Ansell, my colleague at this table, we would need two more tables 
like this one. If we included the patients dumped at Highland Gen- 
eral Hospital in Oakland, CA, documented in the American Jour- 
nal of Public Health, we would need an additional two tables. 

Add the cases reported by the 26-member institutions of the 
much larger National Association of Public Hospitals, and we 
would need four additional tables. Those cases were documented in 
those 26 hospitals in only a 2-week period. 

If we included the annual total of patients transferred to Park- 
land General Hospital in Dallas, the vast majority of which are 
sent for economic reasons, we would need six more tables. So we 
are talking about a major problem, both in distribution and in 
terms of magnitude. 
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Dr. Relman and others have stated, more eloquently than I can, 
the dynamics that are leading to patient dumping. I believe that 
any city or metropolitan area that has one or more private hospi- 
tals locked in intense competition, and one or more hospitals that 
have identified themselves as willing to provide necessary medical 
care to all, regardless of their ability to pay, will have dumping. 

As long as you have a hospital under financial constraints or 
pressures to reduce bad business practices— and believe me, from 
an entrepreneur's perspective, taking care of charity patients is 
bad business— and iS you have another hospital that says, "We 
have a mission to care for these people,'' they will be sent from the 
first hospital to the second hospital. 

The bulk of my data, the quantitative data, has been submitted 
to the committee in written form. In the interests of time, I will 
not walk through all of it now. I do believe that our data and the 
research of Dr. Ansell and others has amply documented that 
dumping is common, that patients are frequently sent to receiving 
hospitals without any autliorization and oftentimes without any ad- 
vance telephone contact; that many are sent in unstable or even 
critical condition from hospitals fully capable of providing neces- 
sary emergency services; aiid that most cases of dumping, the great 
majority, occur without the patient being aware of the real nature 
or reason for their transfer. Most occur without the patient's con- 
sent. 

Now, I have also included in my written report eight case histo- 
ries, all of which are true, that have occurred in the past 9 months, 
since the implementation of the provisions of COBRA. All of them 
involve serious cases of patient dumping, all of them involve criti- 
cal patients. 

liiree of the patients cited in those ei^'ht case histories died. Two 
died in our hospital, actually one died iiamediately prior to trans- 
fer. 

We have addressed within that written report some additional 
suggestions for changing, amending or helping to craft regulations 
that will plug some of the loopholes that I think these cases illus- 
trate. 

Given the seriousness of this situation, my colleagues and I in 
Memphis and in the State of Tennessee have not been idle. We 
have been trying, through a series of hearings in Nashville, 
through press reports in Memphis, and through other public com- 
mentary, to raise this issue and increase the public's awareness of 
the problem of dumping. 

When there has been media attention to dumping, in my hospital 
at least, we have seen the rate of transfer of indigent patients dra- 
matically decrease for about 10 or 12 days. But when the floodlight 
of public scrutiny is snapped off and goes on to another issue, we 
are very rapidly back to what can only be called "business as 
usual." 

In Tennessee and elsewhere, local and State efforts to regulate or 
stop patient dumping have been largely ineffective. They have 
often been frustrated by the power of the hospital lobby, or efforts 
have simply been ignored. 

For example, in Tennessee, lobbyists for the Tennessee Hospital 
Association successfully amended draft legislation to regulate 
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dumping just before it was passed in the Tennessee General Assem- 
bly. Specifically, they were able to amend, wherever it appeared in 
the bai, the word "patient'' to read "in-patient," a rather clever 
maneuver when you consider that 95 percent of patient dumping, 
in my estimation, occurs in the emergency department. In effect, 
they gutted the bill before it ever got out of the general assembly. 

I have a memorandum that was circulated to executives of the 
hospital association, proudly attesting to how they had successfully 
limited the damage that otherwise would have occurred from this 
bill. 

In subsequent hearings before the State Board for Licensing 
Health Care Facilities— incidentally, the same body that reviewed 
the Terry Takewell complaint— we have submitted our documenta- 
tion of patient transfers, and they have heard testimony from a va- 
riety of consumer groups and grass roots organizations from 
around the State. 

Unfortunately, the board has been remarkably ambivalent about 
taking concrete steps to draft regulations to deal with dumping. 
After three hearings and assurances from the State attorney gener- 
al s office that they could go beyond the restrictive language of the 
State law, the board has reluctantly agreed in principle that they 
will include emergency department patients in regulations. 

However, those regulations have yet to be drafted, and under fur- 
ther pressure from the State hospital association, the board has de- 
cided that we need four more hearings in the major cities of Ten- 
nessee to allow private hospitals time to review the draft regula- 
tions and respond to their implications for finances and operations. 

A year and a half afle^ the Tennessee law was passed, we have 
yet to have any kind of effective regulations on our books. That 
states, I think, more clearly than anything else the power that we 
are likely to encounter on a State level" when attempting to deal 
with patient dumping. 

Now, COBRA, as it was passed or implemented in August of last 
year, could be effective. It is an important beginning step. Howev- 
er, its effect has also been very limited. I have not personally ob- 
served it to have any effect whatsoever on the nature, the number 
or the types of patients transferred to the Med for primarily eco- 
nomic reasons. 1 again refer to the eight case histories in our writ- 
ten report. 

I believe this has been due, in part, to the fact that physicians 
and hospitals are really unfamiliar with the specific requirements 
of COBRA. 

I think that public hospitals, and I would add to that, regretta- 
bly, my own, are reluctant to inform the health care financing ad- 
ministration of pK)tential violations of COBRA. We all have to work 
with each other in these cities, and many times administrators feel 
that it is better to try to work "through channels'' or through coUe- 
gial relationships than to "bring in the Feds.'' So there has been a 
real reluctance oy hospitals to report cases. 

Most patients, as I have already commented, are unaware that 
they have been "dumped." If they are aware, they simply don't 
have the energy or the courage to tackle a major health care insti- 
tution. 
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HCFA has failed to develop a comprehensive monitoring or re- 
porting system to detect cases of patient dumping. Basically, they 
are more than content to sit back and wait for the phone to ring, 
and I have already commented tnat that is an milikely event at 
i}est* 

Finally, I believe HCFA has failed to review potential violations 
in a manner which can be shielded from local or State level politi- 
cal considerations, a comment we may want to discuss later in the 
question and answer period. 

We have several recommendations that we have submitted in 
written form to address draft regulations to implement the effects 
of COBRA. I won't go through all of them, but I do consider three 
to be particularly important. Some will echo the comments of earli- 
er speakers. 

I believe we clearly have to address what in the world we mean 
by "stabilization," otherwise, it is a loophole big enough to drive a 
tank through. Whether we use a national standard of care, similar 
to malpractice litigation, whether we use Dr. Relman's rule, that in 
any case of transfer, the medical benefits to the patient should out- 
weigh the risks-^we simply have to get a handle on that issue. ^ 

The second major point, and I would echo Dr. Relman's opinion 
very strongly, is that, I believe a requirement for written certifica- 
tion is essential. We must insist on/documentation of the reason-for 
transfer, the patient'a;condition at the time of transfer, and the 
risks and benefits associated with transfer. Those should be speci- 
fied in every case prior to transfer, so that if Dr. Ansell asks to 
transfer a patient to my hospital, and he: is 10 miles away, down 
the street, and he says, yes; ,this patientiis stable — and if the pa- 
tient then arrives in life-threatening conditional want a piece of 
paper with Dr. Ansell's name on it saying "I certify that this pa- 
tient is stable for transfer, there are no risks- associated with .trans- 
fer and the benefits are * * *" whatever. Then I can protest the 
transfer. While this will be a single piece of paper, it will be a very 
important one, and records^ should be kept in every case of transfer* 
in both sending and receiving hospitals. I would suggest that HCFA 
or perhaps the Joint .Commission for Accreditation of Hospitals, or 
some other delegated body should periodically review these records, 
starting with publicly supported hospitals, and perhaps look at 
every fourth or fifth case. HCFA should not wait for a complaint, 
but should audit hospitals periodically to see if transfers are being 
accomplished in. a reasonable manner. 

Finally, I would strongly urge this committee to consider recom- 
mending that we include a provision for patient consent. It is a 
fundamental American right that a patient should not be subjected 
to a potentially hazardous procedure, whether that be an operation 
or interhospitcl transfer, without informed consent. I think in- 
formed consent should be required in the case of any interhospital 
transfer. 

If the patient is incompetent, or a minor, consent should be ob- 
tained from a responsible legal guardian. If no guardian is avail- 
able, the patient is unconscious or in extremely critical condition, 
then the principle of implied consent can be invoked, the same way 
we do now when we rush a critically ill or injured patient to emer- 
gency surgery. 
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I do not see a requirement for patient consent obstructing or hin- 
dering the legitimate transfer of emergency patients for tertiary 
care. It will simply safeguard the patients that we are discussing 
here today. 

As Dr. Relman has said, basically, dumping is simply a symptom 
of a much more serious national illness; that illness is inadequate 
health care financing ii this country for poor and uninsured Amer- 
icans. 

It is estimated ther*i are over 35 million Americans without ade- 
quate health insurance. While many of them are like the gentle- 
man in the tape recording you heard, and are "gainfully em- 
ployed," they are still subjected to the risks and hazards of transfer 
in a totally inappropriate manner. 

I think that antidumping r^ulations are therefore a critically 
needed bandaid. They are a bandaid for sure, but a very, very nec- 
essary bandaid to deal with an extremely serious and visible prob- 
lem. 

Many hospital administrators in this country, and many private 
physicians, have regretted that antidumping regulations are being 
passed, discussed or implemented. Those of us who work in public 
hospitals regret that they are necessary. 

Tliank you for your time. 

[The prepared statement of Dr. Kellermann follows. See app. pp. 
385-432 for additional information.] 
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SUMMARY STATEMENTS 



This report Is based on data collected In the EmGrger>cy Department (ED) of the Regional Medical Center 
at Memphis, the major provider of aduft Indigent health care for Memphis and Shelby County, Tennessee. 
Conclusions are based primarily on an Intensive audit of interhospital transfers to the Med ED conducted 
between June 1 and August 31. 1986. Preliminary analysis of interim data from a second audit currently In 
progress is also presented. Based on these studies we make the following observations: 

1) Prlvatt hospitals and fraa standing smtrgency centers frequently transfer patients 
to the Med ED for primarily economic reasons. In over 80 percent of 161 telephone 
requests for transfer to the Med received during the summer of 1986, "no money" or "no Insurance" 
was identified by the requesting physician as the primary reason for transfer. 

2) Private hospital physicians frequently transfer patients without any telephone 
request for authorization. In almost two thirds of cases, patients arrive at the Med without 
advance telephone authorization. 

3) Private hospitals often try to send patients In critical oi unstable condition. During 
the 1986 study period, a total of 66 telephone requests for transfer were refujed. Over half o{ these 
refusals involved patients who would have required an intensive care unit bod when none were 
available or who were judged to be too unstable for transfer by a Med Emergency Department 
physician. An additional 41 percent of refusals involved patients who would have required 
subsequent hospitalization when the Med had no vacant ward beds. 

4) '^Dumping** permits private hospitals to shift a substantial proportion of their charity 
health care costs to already crowded, financially strapped public hospitals. During 
the summer of 1986 a total of 88/271 patients (33.2 percent) transferred to the Med for primarily 
economic reasons required emergency hospitalization. Sent during a time when the Med was already 
operating at or above Its functional capacity, these "economic" transfers accounted for an additional 
634 bed-days of hospitalization (enough to fin the entire medical/surglcal/intenslve care capacity of 
the Regional Medical Center for 2.4 days). Subsequent financial analyses Indicate that transfer of 
these patients directly shifted over $330,(X)0 of uncon>pensated care from area private hospitals to 
the Regional Medical Center at Memphis. In addition, patient 'dumping' generated substantial indirect 
costs by forcing tho Med to delay admission of elective paying patients or arrange for their care 
elsewhere. Limited bed availability also forced the Med to occasionally transfer Indigent emergency 
department patients to neighboring private hospitals. Promise of reimbursement by third party payors 
or the Med was required by these hospitals prior to accepting any of these patients in transfer. 

5) Despite this screening process, many patients transferred for primarily economic 
reasons arrive In serious or unstable condition. By previously published explicit cnteria, 
over 20% of 271 patients transferred for primarily economic reasons were unstable on anival to the 
Med ED. Ten patients required emergency surgery and/or Intensive care. 

6) To date, COBRA, Tennessee state hearings, adverse local publicity and an 
ongoing program of directed negative feedback have had limited Impact on the 
magnitude or nature of patient dumping In Shelby County, Tennessee. Preliminary 
analysis of 1987 data for the Regional Medical Center at Memphis suggests that there has been little 
change in practice since last year. 
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SUMMARY CONCLUSIONS 

1 ) Medically unnecessary transfer of emergency dopartment patients due to inability to pay is a serious and 
growing problem nationwide. 

2) Patient weKare and safety are often jeopardized by precipitous transfer, failure to provide adequate 
stabilization, failure to establish contact with the receiving hospital and failure to routinely provide relevant 
medical records. 

3) In Tennessee and elsewhere, local and state efforts to regulate and/or stop patient dumping have either 
been fiustrated or have been shown to be largely ineffective. 

4) COBRA represents an important federal attempt to limit the worst abuses of patient dumping by requiring 
emergency departments to provide adequate stabilization and care to patients with emergency medical 
conditions anri women In active labor prior to transfer. 

5) The effectiveness of COBRA to date has been extremely limited. This Is due, in part to; 

a) Physician and hospital unfamiliarity with the specific requirements of COBRA. 

b) Public hospital reluctance to infonn the Health Care Financing Administration (HCFA) of potential 
violations of COBRA. 

c) HCFA's failure to develop a comprehensive monitoring and reporting system to identify potential 
violations of COBRA. 

d) HCFA's failure to review potential violations of COBRA In a manner which can be shielded from local 
political considerations. 

6) We recommend that several key elements be addressed in drafting regulations to Implement COBRA. 
They Include: 

a) Definitions for terms such as 'appropriate screening exam' and 'stabilization* should be judged 
against a national standard of care. 

b) Transfer without advance authorization by the rrK;eIving hospital should be considered a serious 
violation of COBRA. Both the transferring physician and the transferring hospital should be held 
accountable. 

c) Written certification of the patient stability at the time of transfer and the reason(s) for transfer should 
be specified In writing. When a patient is unstable, certifk^tion that the medical benefits of transfer 
outweigh the risks should also be required. A copy of this certification should be sent with the 
patient. No unstable patient should ever be transferred from a hospital equipped to provide needed 
care. 

d) Appropriate medical records must be specified to acconpany the patient in transfer. 

e) Duty to treat and responsibility for the patient* s condition during transport should clearly rest with the 
transferring hospital and physician. 

f) Written, Informed consent should be obtained from the patient {or legal guardian) prior to transfer 
and a copyshould be sent with the patient. 

g) Monitoring of hospital compliance should be conducted on a periodic basis to Insure compliance with 
the provisions outlined above. This can be done under the auspices of HCFA, the Joint Commission 
on Accreditation of Hospitals, or possibly Physician review organizations or some other appropriate 
body. Federal oversight is essential, because the potential for politicization of this process is simply 
too great to be trusted to administrative review on a state or local level. 

7) The Regional Medical Center at Memphis, its medcal staff and the authors of this report strongly urge that 
the Human Relations Subcommittee of the Committee of Government Operations. U.S. House of 
Representatives strongly support Immediate implementation of effective federal regulations to meet the 
full scope and intent of COBRA. 
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A NATIONAL PROBLEM 



.7 "^SS" ""^^ '° Pf««ures generated by new 

^^^Jl * '"J'^JS.*"'' increased th« Incentive to transtar patient with 

Untomin.t.ly. pressure to cut taxes'and sp ra^^S 
S^^IS J^.?"I?li**' OOvtmmMls «nd MM legislatures to tlx or reduce tunds available t^ 
K^nlWiin^J^ Jl!!? ".J!- "T?^'*" ''""^'^^ P'y™"" System tor Medfca" 
»SSSXin^2£i2?J^',J? l!f^K° '""'O'"' t^^"" As these 

22Jj^^I«I£^,iJ^i!l5S^ nattonwld.. public concern over provision of 

*^ ■ P*"*"" *P^»<i care that Is 
^■L!?^J'Mi?"fS^ '^'^ W for hospnal services to be an 
h22?JlSi^A^!Zr^ti.Xr* 'i!^*^ P*^"** P*"«« to P"""* »»sP«al« has long 
Am»ric«n health cwt. the transfer ol emetoency patients tor purely eeonorrto reawns <a 

"^•P**' from 169 to nearly 1.000 annually batween 1981 and 1984 M) 

liSSlSiStTM^S *" ''^•^ '^^^ 

M^ri^l^JtlSiSSZS!^!^,.'^,^ mwy •cona-nlcally motivated InterhospDal transfers ;.ivolve 
Sl£r^i22S^I?I?^Jrr'^^ *^ 467 consecutive cases In which 

^JliS?^**!'* P**^ m 87 percent o» the 245 

S«^LSl^^^.V^?i'*^!2!? 24 percent were found to be unsUble 

to^52kcKHS!3^ ^V«nly^»« perctnl required Inlentlve care wUhin 24 hours o( admission 

ui-vJUJl?^' ^*''f'l?'*'*!!' .f"* s*****™ documented 456 patient transfers from area private hospitals to 
t2^S2l°^il?^^'?,^f^*^2!j"^ Slxty-threepwcenlo* these itiiTlidrTK 
^SSSStu^!^ ? smtrgency hcspBallralloo. and 22 (five percert 

ihJli^f4^ii^S^2i^!S2^ Pubte HospHal. asked member hslltullons to report total pa tat 
SShlS^^lErSS2^1?T^ Atolalo»l066lnterhospltrit,««feiwere 
I2««?lf£!?T!ri2??^J: "^JI?? ^ «fw*««"»cl P«tienu required emergency 

to adSii^M^ilJlI^^^ ''•^^ "o»P«»' Dallas. TexM 

«tom5L^A!!2!M^*i^ approxlmalely 150 patient transfers per rronlh. many of 
SlSSiiri^2^25^^.2LlJ^^ P«*tanda«abllshedstri«elinlcalandfinandalcrtierlafof 

5Sj3iSlSSi£tS2rir5^^ hoepnalzanon and total deMhs in thi 

S^eI2?2i^!22^^]iSi: "TJSiSlfi^Jl?* btlng 'oreed to accept an even greSir burden"f 
trS^^^S^lSS^i^ «>««P*Wl»»«]^.notonlyoomp«cates(andsomet?^ 
SwSSIkS tSr Jmvm: *i?^ P* OTMlw strain on already overtoaded puble hospitals, further 
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PATIENT TRANSFERS IN THE MID-SOUTH 



Th« Regional MtcXcal C«nttr at MamphU (alto known as tht Mtcf) It a 450 btd. aduN. acute care 
hotpHal luppofiad in pan by tha govammant of Shaby County jannaataa. in addition to Us Nstoffc misston 
10 provWa haakh cara to alt dtizans of tha c*Hinty without ragafd to tt>air ability to pay, tha hospital also 
provWw highly apadalzad sarviCM for cara of mnjor trauma, buma, high riak obatatrica and naonatal intansiva 
cart. ThaEnfwrgancyDapaitrnanl.a(thaMadalaoprovktosaoomprahansKaran^ 
•margancy aatvioM lo «A patiantt raquiring amargancy madteal cara, ragafdiasa of thalr ability to pay. UnIM 
tha Mad^ apadal cm^unKs, howavar, tha sarvicas of tha Mad Emargancy Oapattmani art also readily 
avaUbIa in al mi^or prfvata hospHaUmargancy dapartmaiia IrrShabyt County and tha Mid-South. 

Batwaan March 1 and May 31, 10S6. phyfk:iana.ln tha Mad Emargancy Dapartmanl Informally noted In 
an E>^ log an arvtutanoft transfers from prKatalioapilala:;Pia transferring physfcian's stated reason for transfer 
was alao recorded in a majority of caaaa. Many of thest requests were also tape recorded. While these 
figuras wtra Intomwi and inoompiale. a total of 142 arrbulanca tn^ 

In 10« casaa (74.e%). tack of money*, tack of Insurance' or ^Shelby County Indigenr was staled by the 
requasting physician as the primary reason for transfer. In tha bulc of rernalnlng cases, no reason was 
recorded. 

Based on these figures and a smal number of aorfous Incidents Involving transfer of extremely unstable 
patients for purely economk: reasons, we conducted a detailed au<fit of Emergency Department patient 
transfers to the Regional Medical Center at Memphis during the subsequent thre^ month period (June 1, to 
Augustdljoes). (10) lnNovemberof1966datafromthldauditwaspreaenledtothe Tennessee Boardfor 
UoensJng Health Care FadOtlH. which was (and atil is) considering regulationa k> control patient dutr^ in 
Tennessee. Inlenaive coverage by the local news media and discussions wUNn the Memphls/Sheby County 
Medial Society followed, in response to problema Identined by this 1986 audit, a more aggressive approach 
to dealing with'inappmpriate transfers was implemented by the physidan staff of the Med Emergency 
Department. In otder to assess the Impact of these initiatives, an ktontical audH of emergency department 
transfers between June 1 and August 31, 1967 Is currtntty in progress. 



1 . To deecribe the r<umber and type of emergency department transfers to the Regional Medical Center at 
Memphis over a threa month period and kJentlfy ttv )n>portion of these due to inability to pay. 

2. kJer^lfy the nurrber and type cf patients transferreo n eoonomte reasons who are unstable at the time of 
transfer. 

3. Wentify and assess the magnRude of emergency department transfers Involving patients sent from other 
hospital emergency departments-wkhout preceding telephone authorization. 

4. Assess the clinical and financial impact of -dumping- on patients by determining the delay In medical care 
and by calculating the additional costs of ambulance and emergency department servk^ to patients 
tramf erred due to inabiUly to pay. 

5. Assess tha Impact on costs and additional bed utillzatton caused by •economic transfers* to the Regional 
Medical Center, both in absolute temns and as a proportion of the hospltars total provision of indigent 
care. 



6« To reassess ail of the factors outlined above, and by doing so, to assess the Impact of COBRA. s!ate 
hearings, public opinion and directed feedback on the practtoe of Err>ergency Department patient 
•dumping* to the Regional Medical Center at Memphis. 



STUDY GOALS (Summer, 1966 AudK) 



STUDY GOALS (Summer, 1987 Audit • In progress) 
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CASEOENTIRCATION 



i^r^l^r^*"!^.^^ ^"^J • irxJ JuM 1 • August 31, 1987) we «tttmp(«d to 

joa^and rtgk>naJ hoipKal tmcrgtncy d*p«1m«nl$ (E£y$) and mm%6 fr««.standino •mtrgtncTctnttn 

nofwwtftnollnckJdtd. Utraniftf»fromoth«fho«plulwtff also wt Included EOandECtnnsfenwAra 
Uanlifiad by ona or mora of tht foiiowino mathods: i«nwBn warn 

1. Doajfmntationolaltalaphonara<M«t«IOftr»nifaf^ 

^'S^^ ^" ■'^^ ^ ambolanca to datact all sent from another 

hospital EO or aflKatad fraa-ttandino amargency center. 

•rrtxitotoiy patients presenting to the Med EO assessment desk (triage) to Identify 

'•'•T*^ to the Med on a -sameKJay bwis from other area emergency depirtrnerts, (Notr 

SI tSIiS ^° t«t came to the Med for further carTont^^ 

^* IJl^fh^ patients records were also carefuUy reviewed to Identify patients not otherwise noted by one 
of the three mechanisms outlined at}ova. 



DATA RECORDED 



♦«n Jf^ f ^ Medicine resdents onjJuty In the Regional Medical Center ED handled all telephone requests for 
m*;. rSi J^^^ systematically recorded the physWan and hospital requestlnrtransfer 

^^uul^l^^^ «atransferrequcstwas denied. the nSasonfor 

The day fdiowing transfer and subsequent emergency care, copies of an Med ED records and cooles of 
l^J^^^^ 'T'" transferring hospital ware collected for later review. A copy of the dSchafOA 

summary wu subsequently obtained In each case which required emergency hospltalizSon ^ 
A Ijst of all study cases was also submitted to the business office of the Regional Medical Center at 
Memphis for conyutation 01 total ED and hospital charges. Physician fees at the Med are biSS 
were not nduded. Hospital collections from each patient were Ubulated beginning six months fb^ir^ EO 

^^"^^^ ""P**^ ^'^'^ '^"•h^ were assurnid to 

represent ur)C0Hectcible accounts. 



DEFINITIONS 



Atransfer was considered -authorUetf M telephone contact was made with a staff or resident physician at 
the Regional Medical Center at Memphis prior to transfer and the trmsfer request was aaepted 
Transfers witfwut a preceding telephone call, transfers despite refusal and transfers initiated crior to a 
notifying telephone call were considered to be •bnauthorized". 

Tra.vsfers were corisWe red to be made for primariry economic reasons whenever the physician 
requestbg transfer ldentl<ied Tack of Insurance*, -no money-, or -Shetoy County Indigent* as tlw pS 
reason for transfer. Patients sent !o the Med ED wHhout prior telephone contact or authorization were 
also presumed to have been transferred for primarily economic reasons. 
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RESULTS 



TABLE 1 

TOTAL iNTERHOSPITAL AND EMERGENCY DEPARTMENT TRANSFERS TO THE 
REGIONAL MEDICAL CENTER AT MEMPHIS, JUNE 1, 19M TO AUGUST 31, 1M6 

SPECIAL CARE AREAS: 



Tnumt Center 


199 


(22.9%) 


Bum Center 


5 


(0.6%) 


Obstetrtcs 


342 


(39.4%) 


Neonatal Intenshre Care 


42 


( 4.8%) 


EMERGENCY DEPARTMENT 


260 


(32^) 


TOTAL- 


868 


(100%) 



*Toial excludes Inpatient transfers directly admitted to inpatient services ottier than the 
spedal care seivices noted above. 



During the 1986 three month study Interval, transfers to the Med Emergency Depanment accounted for less 
than a third of emergency Intemospital transfers to the Regional Medical Center at Memphis. White many of - 
the 546 patients transferred to the hospitaTs bum, trauma and oostotric units may have been sent tor pdmaHly 
eco?)omic reasons, we assumed for purposes of this analysis that all patients transferred directly to these 
areas tnjiy required the highly specUSzed servicers they provide, The magnitude of these numbers, however, 
further reflects the Importance of the Regional Medical Center at Memphis for providing regional centers of 
excellence for the care of major trauma, bum, high rtsk obstetric and neonatal ICU patients, regardless of their 
abltty to pay. 
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Refused Transfer Requests by Reason for Refusal 
June 1 • August 31* 1986 
n-66 




3 (4.3%) JJi^ 



7 (10.65) 



H NolCUbeds 



B Patient too 
unstable 



■ Novardbeds 



■ Not appropriate 
for Med 



□ Not Tennessee 
resident 



In 66 ofl68 esses (39 percent) requests for transfer were refused by physicians of the 
Regional Medical Center at Memphis. In 34 of these 66 cases (52 percent), ihs patient 
was Judged to be too unstablo for transfer or the patient required an Intensive care unit 
bed when none wa? available at the Med. Transfer of unstable patients wtis not refused If 
necessary services for the cara of the patient were unavailable at the referring hospital or 
its parent facility, in all cases in which transfer was refused because the patient was too 
unstable, necessary services for csre of the patient were readily available at the 
requesting hospital to paying patients, in these cases, the request for transfer was 
motivated by the patients* inability to pay. 

In most of the remaining cases (39 percent), lack of vacant ward beds at the Med was 
noted to be the primary reason for refusal. During the summer months, the dally , bed 
census of the Med routinely exceads 95*98 percent. This situation became especially 
critical In August of 1986, when daytime bed counts frequently exceeded 100 percent of 
the hospital's staffed capacity. A total of 38 (58 percent) refusals were recorded In the 
month of August alone. 
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SEX 



AGE 



EC0N0MK5 TRANSFERS VS. THE GENERAL MED ER POPULATION 
A DEMOGRAPHIC ANALYSIS 



Female 
Male 



RACE 



Black 
White 
Other 



Mean 

10-19 
20-29 
30-39 
40-49 
50-59 
60-69 
70 + 



STUDY rM^gTIl 



144 (53%) 
127 (47%) 



191 (70%) 
79(29%) 
2( 1%) 



31.9 (±14.3) 

47(17%) 
102 (38%) 
55(20%) 
26(10%) 
27(10%) 
11 ( 4%) 
3( 1%) 



GENERAL FD m^SMd\ 



3088 (54%) 
2606 (46%) 



4608 (81%) 
1070 (19%) 
12(<1%) 



35.4 (±15.6) 

555 (10%) 
2032 (36%) 
1389 (24%) 
654(11%) 
506( 9%) 
317 ( 6%) 
241 ( 4%) 



.72 



.0001 



.0003 
.0003 



COUNTY 



Shelby 
aher 



ADMITTED 

Yes 
No 

CARRIER 



250 (92%) 
21 ( 8%) 



87(32%) 
184 (68%) 



5424 (95%) 
266 ( 5%) 



592(10%) 
5050 (90%) 



.02 



.0001 



Self Pay 

Medicaic; 

Medicare 

Private 

aher 



182 (67%) 
60(22%) 
10 ( 4%) 
2( 1%) 
17 ( 6%) 



3154 (56%) 
1234 (22%) 
481 ( 8%) 
593 (10%) 
207 ( 4%) 



.0001 



Patients sent to the Med ED tended to be younger and were more frequently wh'rte than the hospital's 
general ED population. Group severity of illness and^or Injury was also greater, since patients transferred to 
the Med were mora than three times more likely to require emergency hospitalization. A substantially larger 
percentage of patients transferred for economic reasons lacked any form of heaHh insurance. 
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Economic Transfers by Type 

June 1 • August 31, 1986 
n.271 



156 (57.56%) 




^^32 (11.81%) 



62 (22.88%) 



21 (7.75%) 



■ Ambulanca, suthcrtzed ■ Ambulanco, 
unauthorized 



O Non*3mbulanc9, 
authoriz6l 



n Non*ambuIancd, 
unauthorized 



Despitt attempted telephone screening, a total of 280 patients were transferred to the 
Regional Medical Center at Memphis Emergency Department. In 177 (64 percent) of 
these casesi the patient was sent by ambulance or private automobile without prior 
telephone contact or authorization. Few patients transferred without prior authorization 
arrived with relevant medical, records^ We believe that patients, sent- without prior 
telephone contact were referred for primarily economic reasons. If thls^ls indeed the 
case, then 271 of these 280 emergency department patients (97 percent) were either 
Implicitly or explicitly transferred- to the Med due to Inability to pay. 
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MOST COMMON MAJOR MEDICAL PROBLEMS OF 
I 'ECONOMIC TRANSFERS' 

June 1- August 31, 1986 

t (N=271) 



Laceration/Blunt Trauma 

Fracture Upper Limb 

CeHulitis/Abcess 

Acute Abdominal Pain 

Drug Overdose 

PeMc Inflammatory Disease 

Seizures 

Acute Psychosis 

Pyelonephritis 

Facial Fracture(s) 

Chest Pain/Ml 

Pneumonia 

Asthma/COPD 

Pancreatitis 

Uu'rine Hemorrhage 

Gastrointestinal Blesding 

Incomplete Abortion 

Acute CVA 



a 


2& 


24 


8.9 


21 


7.7 


14 


5.2 


14 


5.2 


12 


4.4 


9 


3.3 


8 


3.0 


7 


2.6 


7 


2.6 


7 


2.6 


7 


2.6 


6 


2.2 


6 


2.2 


6 


2.2 


6 


2.2 


5 


1.8 


5 


1.8 


5 


1.8 



S5 ma'Sy'atS"''"'''^ Hypertensive Crisis (4). CHF (3). DKA (2). Kidney Stono (2). 
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ECONOMIC TRANSFER STUDY: 
SEVERITY OF ILLNESS CRITERIA 
(AT TIME OF ARRIVAL IN ED) 



VITAL SIGNS 

a. K««rtRal9>140or<S0 

b. RMpirakxyRato >28or<8 

c. BP Diastole <40or>130 

d. T*mp«raturo > 94 or > 102 

CARDIOVASCULAR 

a. Ch9$t pain with suspicion of i9Ch«mia 

b. Rhythm: PSVTor flutttr/fib with h«art rato 2140, hoan block 
(sacond d«graa mcb<tz I! or groator) ventricular tachycardia 
or high grada ectopy 

c. IV antisnhythmics or IV pressors (og, dopamino, dobutamino, 
morepinophrina, lidocaino. procainamido.brotytiium) during 
transport 

RESPIRATORY 

a. Hypoxia (P02 ^ 60 mm Hg regardiess of FI02) 

b. Rasp rat9 ^8 or intubated or *rosp distross* 
Resp rat« ^8 Or *rosp failuf a* 

c. Ainvay obstruction with stridor 

d. Raspatory addosis (pH <7.30 with pC02>45) 
INFECTIONS 

a. Moningitis (suspactod or diagnosad) 

b. Sepsis (suspected or diagnosed) 

c. Active infections in immunocompromised hosts. (Cancer 
patients, leukemia, AIDS) 

SHOCK 

a. BP < 1 00. with tachycardia (P^IOO), other findrngs of 
hypoperfusion: decreased mentation, cool extremities, dusky 
extremities, evidence of org?n dysfunction 



METABOLIC 

a. OKA (pH < 7J30, HC03 < 14 with BG > 200 and Ketonuria) 

b. HypogVcemia BG < 40. chemstrip s 40 with mental 
status changes 

c. Hyperglycemia: BG>800 

d. K^.Oor ^.0 

a . Acidosis (pH < 7.30) (any cause) 

f . Drug toxk;ity (Dig level >2.0. thco >20.0. 

Dilantin level > 30 0, Li > 2.0. drug screen pof.itive of 
tricyclic antidepressants with suspicion of overdose) 

g. Na>150orNa<125 
NEUROLOGIC 

a. Altered mental status (lethargic, confused, comatose, 
unable to answer questions) 

b. Acute OVA. new focal neurologic deficits, non-traumatic 

c. Focal neuro deficits or altered mental status secondary 
to trauma 

OB/GYN 

a. Suspected ectopic pregnancy 

b. Active labor 
HEMATOLOGY 

a. Severe anemia (Hct <25% with evidence of actual blood 
loss per NG tube, rectal bleeding, and/or vaginal bleading) 

b. Blood transfusion dunng or prior to transport 

c. Active blood loss upon arrival of >500cc wtth evidence 
of shock regardless of hematocrit 

GASTROENTEROLOGY 

a. Active upper/lower Gl bleeding 

b Po3sS}Ie acute abdomen (abdominal tenderness, with 
signs of acute peritonitis) or pancreatitis. 



All EH charts of patients transferred to the emergency department of the Regional Medical Center at Memphis 
during the summer of 1986 were r:jviewed by a team of nurses from the hospital's quality assurance 
departments to kJenlify patients who were seriously ill and/or unstable on arrival to the Med. EB 
documentatton was compared to a modified hst of previously published explicit criteria (see appendix A and ref 
3) to identify these cases. Based on this review, a total or 74 otJt of 271 patients {?7 percent) transferred for 
economic reasons were found to be unstable by explicit criteria. While 46 or these 74 patients were 
transferred by ambulance. 38 arrived via prrvata atJtomobite. 

14 



ERLC 



136 



Number 

of 6 - • 
patients 




Length of Stay for Admitted Patients 

June 1 • August 31, 1986 



1) total admissions - 87 

2) average days per patient - 7.3 

3) total Inpatient da/s - 634 



1 2 3 4 5 6 7 8 9 10 ;i 12 13 14 15 16 19 20 22 30 
Number of inpatient days 



A total of 90 patients requlreC •mergency hospitalization (87 at tha Med and three at 
Memphis Mental Health Institute). Ten required emergency surgery and/or Intensive care. 
Given the extremely heavy demand for ICU services experienced by the Med during this 
summer audit, It Is likely that some patients admitted to hospital ward beds would have 
otherwise been admitted to Intensive care. During this period of extreme Inpatient 
crowding, rmergency Department patients transferred for primarily economic reasons 
accounted for an additional 634 bed days of hospitalization (enough to fill the entire 
medlcal/surglcal/ICU capacity of the Med for 2.4 days). 

Hospital crowding wa^ at times so extreme during the 1986 study Interval that the 
Regional Medical Center at Memphis Emergency Department was forced to transfer out a 
Small number of patients for care In private hospitals. Guarantee of payment by the Med 
or third party payers was required by private hospital administrators prior to accepting any 
of these patients In transfer. 
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ED PATIENT 'DUMPING* IN THE MID SOUTH: 



UNNECESSARY MEDICAL CHARGES DUE TO 
TRANSFER FOR ECONOMIC REASONS 



N s 271 CASES 



AMBULANCE TRANSFERS: ($75.00 X 83 CASES) 



$6,225 



MED ED CHARGES {271 ED TRANSFERS) 



$46,205 



TOTAL CHARGES 



$52,430 



AVERAGE EXTRA CHARGES PER CASE 



$194.00 



A tinglii prlvatt ambuUinct company provldsi almost all of tha Interhospltal transfers In. 
Memphis. According to a company executive, the transferring institution rarely pays the 
costs for transporting patients sent to the Med for primarily economic r(>esons. As a 
result, tha patient is billed $75.00 by the ambulance company. During our study, patient 
charges for a a«cond Emergency Department evaluation at the Med totaled over 46 
thousand dollars. Based on thase- figures, decisions to transfer these 271 patients due 
to inBb'/ilty to pay directly Increased their health- care charges by 194 dollars per case. 
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ED PATIENT *OUMPINQ* IN THE MID SOUTH: 



TOTAL UNCOMPENSATED MEDICAL CARE TO 267. ED PATIENTS 
TRANSFERRED FOR ECONOMIC REASONS* 





N 


% 


TOTAL CHARGES 


COLLECTIONS^ 


UNCOMP. CARE 


MEDICARE 


12 


4.5% 


$31,312 


$19,379.28 


$11,932.72 


MEDICAID 


59 


22.1% 


$87^19.76 


$50,304.42 


'>36,915.40 


PRIVATE INSURANCE 


19 


5.0% 


$30,629.84 


$3,t63.45 


$27,166.39 


SELF PAY 


177 


66.3% 


$263,538.78 


$1,868.46 


$261,670.32 


TOTAL 


267 


100.0% 


$412,700.38 


$75,015.61 


$337,684.83 



•Total excludes 9 patients transferred for medical reasons and four for whom no billing data could be found. 
<fRece'f)ts six months foliowing ED visit and/or subsequent hosptaJization. 



Total charges for care of the 271 Emergency Department cases transferred to the Regional Medical Cenler 
at Memphis tor economic reasons exceeded four hundred twelve thousand dollars. Collections 6 months 
following the end of the study totaled seventy five thousand dollars Transfer of these 271 palients to the 
Regional Medical Center at Memphis tl sretore shifted the need over three hundred thirty thousand dollars in 
uncompensated care from local private hospitals to the Regional Medical Center at Memphis. 

Given the extreme Inpatient crowding noted eartler In our report, transfer of these patients generated 
substantial Indirect costs as well. During the summer of 1986, the Regional Medical Center at Memphis was 
repeatedly forced to delay or defer electi/e admission of paying patients due to lack of available beds. By 
postponing oi redirecting admission of elective patients, the Med risks losing its final, critteally needed source 
of operating revenue - the paying patient (11). 

A consen/atlve estimate of the annual direct costs of patient 'dumplrg" to the Med Is one mlllton dollars. 
This figure is less than two percent of the Mod's annual ♦otal for uncompensated care (currently reported to 
sxceed seventy three million dollars). Cleariy the Med pr vkJes a massive amount of free and reduced cost 
care to citizens of Shelby County and neighboring counties In the Mid South. In part, as a result of this level of 
uncompensated care, the Regional Medical Center at Memphis reported a net operating loss of three million 
dollars In 1985. In 1986. net {osses of the Med exceeded seven million dollars. 

In contrast, In 1985 the major pri'/alo hospitals In Shelby County reported confined net eamlngs (after 
altowar . -^s for charity care) of more than sixty two million dollars. Cumulative financial data for 1986 Is nol yet 
avaTabf*. 

(Cont'd) 
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Newsweek recently commented on the financial heanh of a major Memphis based hospital system in Its 
January 26, 1987 Issue, titled The Revolution in Medicine": 

•Nonprofit hospitals can be more profitable than for-profit hospitals. Baptist Memorial 
Hospital of Memphis, the nation's largest nonprofit, had a 16.2 percent profit ratio in 1984, 
according to documents obtained under the Freedom of Information Act by the Memphis 
Commerdal Appeal. The similar figure that year for HCA. the largest for-profit hospital chain 
was 8.5 percent; forHumana Inc.* 9.9 percent; for At&T. 4.1 perc'tnt". (12) 

In 1984, this 16.2 percent profit amounted to net revenues of over thirty two million dollars for Baptist 
Hospitals (which includes Baptist Memorial Hospital • Central and Baptist Memorial Hospital East and related 
corporate holdings). In 1985, net revenues were down, but still exceeded seventeen million dollars. For 
these same two years, the Regk)nal Med»cal Center at Memphis reported net losses of six million and three 
million, respectively (13). 

During the summer of 1986, the two Memphis hospitals In the Baptist system transferred a total of 34 
patients to the Med ED for primarily economic reasons. 

In the May 14, 1987 Issue of the Memphis Commercial Appftal. reporter Steve Tompkins noted that 
Methodist Health Systems, Inc., (another large not-for-profit hospital system based in Memphis) reported net 
eamings of 17.1 mtlfion dollars for 1986. This figure represented an Increase of 39% over net eamings for the 
previous year. Methodist Health Systems also noted that its three Memphis hospitals and seven regional 
hospitals provided 16.6 million dollars in charity care for 1986 up from 13.4 million In 1985. In response to 
these figures on charity care, John T. Casey, President and CEO of Melhodlst Hospital Systems said, '1 doni 
want to pat ourselves on the back too much about that, because frankly, that's more than we feel we ought to 
be doing* (14). 

The three Memphis hospH&ls of the Methodist Hospital System (Methodist Centra!, North and South) 
transferred 120 emergency departrrorl patients to the Regional Medical Center at Memphis for primarily 
economic reasons during the Summer of 1 986. 

Since the end of the summer of 1986, ER patient dumping has continued. Data from our summer 1 987 audrt 
is currently being analyzed. 



OocumenteJ Authorized Emergency Department* Transfers to the Emergency 
Dtpaitmtnt of the Rtgtonal Medical Center at Memphis 
Junt 1986* May 1987 



June 

July 

August 

September 

October 

November 

December 

January 

February 

Marrh 

April 

May 



49 

50 

28 

36 

15" 

37 

40 

9" 
24" 
47 
65 
43 



Total 



443 



^Health department, nursing home and doctors office referrals not Included. 
**Data recording Incomplete 



Note: 



Approximately twr> adrfrtional unauthonzed transfers are received fcr ev ry patient sent wHh 
prior telephone at nori^ation. This suggests that the actual number transferred over this 12 
month period has probably exceeded 1,30C patients. 
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AN iNSirrUTlONAL RESPONSE 



Sl^Ilri!??K*^*^"l"«^'?," "^^^ °* ^^6. the medical staff of the Emergency 

KZTr^i ^ ReoloM^ Medical Center at Memphis began a more aggressive p(ogram of responding to 
pioblam u«r«fer cases. This largely consisted of specific, formal written complaints to the dJrectore of local 
amafgency departmerits and their hospital administrators. Testimony on the state level before the 
Tennessee Board for Lteensing Health Care Facilities and extensive news coverage by local pHnt and 

°' emergency depa.:ment patient -dumping-. In August of 
1986. the provisions of COBRA deafiitg whh the transfer of seriously in or Injured patients and women In active 
labor Decame law. 



STATE REGUUTORY EFFORTS TO DATE 

During the lOdS-se session of the General Assembly of the Stat^ of Tennessee, a bill (S.B. 1410) Intended 
to stop the transfer of patients for "purely economic reasons' was passed and signed into law. Unfortunately 
prior to passage, lobbyists for the Tennessee Hospital Association were successful In efforts to have key 
language In the bllt amended. ' 

in a Jurve 12. 1986 memorandum to member Institutions. Chartle Cato. Corporate Counsel for the Tennessee 
Hospital Association noted this effort as follows: 

-Significantly, we were able to amenc". the bill (S.B. 1410) to provide that 
such (transfer) regulations deal only with transfers of InDaflflnts. thus 
excluding conslcferatlon of emergency room cases where no inpatient 
relationship has be^n established . . . Although we cannot speak to the 
final form which the legulattons will take, we hope they will tum out to be 
far less burdensome that the Federal Ad (COBRA) summarized above". 

The state's Board for Licensing Health Care Facilities was cf^rged with writing regulations to implement the 
legislative Intent of this Bill. In two hearings before the Board (one In November 1986 and one in January 
1987). representatives of the Regional Medical Center at Men^r^^ls and grass^ts organizations from across 
the state presented compelling evidence that emergency departfr..-n patient 'dumping- was a serious 
problem in 1 ennessee. When first pn sented with this evWence. a majority of the Board declined tc extend 
regulatory protection to emergency department patients, arguing that to do wouki exceed their authorftv 
under the -legislative IntenT of the new law. 

"nib decision prompted harsh critteism from the original sponsor of the leglslatton. State Senator John Ford 
(O-Mer^yhls). Ford requested a fomial opinton from the State Attomey General and demanded that the Board 
reoonsWer Its decision. Given AO assurance that regulation of emergency department transfers was Indeed 
>^ilhin the Boards t.uthority. the Board unanirrwusly voted last spring to reverse tts eariier decision and extend 
rec»i.atory prol.'>c:<>a tr* emergency department patients. Unfcrtunalely. under pressure from the Tennessee 
Hot rrja? Assocla!*^.*^ 'he Board voted lo poslp'jno fin^l consWoratton of regulatory languaoe pending four 
addJttonpl hearings Wt Uie l?rgdst citkjs of Tennesseo. These aid currently scheduled for August and are 
primaniy intended to provWe private hospitals in the state an extended period of tlrne tj examine the 
proposed regulatior* and respond to litem. More Jnan * year ailer SB 1410 was passed Ter<necs«e is no 
closer to J;aving effecth'e regulatfons *<> v.op pattent "dutrx'^^*. 
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CASE STUDIES IN PATIENT "DUMPING" 



.J^,*^ setected from (Hex In the emeroency department of the Regional Medical 

center at Mtmphit (Tt» Mtd). While the names of the patients, the translerring hospital and the dale of 
ransferhavt been omitted. aB of the Infomiatlon desaibed Is true. Quoted comments are drawn from 
^arocripu of taped conversations between transfening physicians and ER residents of the Regional jyiedlcat 
center at MempWt. Comments In parentheses ( )ar? Wended to simplify confusing medical tenninoloay All 
eight cases occurred within the past nine months. 



CASEil 
Diabetic Ketoacldotis 



On a recerr wmlng. a young white male with InsulIn^Jependent diabetes came to the emergency 
department of a targe Memphis private hospital wHh rapid breathing, nausea, vomiting and chills. Initial 
laboratory tests revealed he was in life threatening diabetic ketoacidosis. Within an ;.our of the patient's arrival, 
a physician In the hospltars emergency department contacted the MeO by telephone to state Tve got a 
gemieman over here, a twenty year old white male who Is a Memphis city resident, who Is in diabetic 
ketoaddosis and ha needs to be hospitalized and he doesnl have Insurance-. Vital signs, pulse, respirations 
and btood presture were reported to the Med but no other evidence of serious ketoacidosis was 
yokjnteered. The Med physician requested that the patier4 receive addition intravenous fluid prior to transfer. 
ImmedUteh^ following additional fluid, the nurses at the transferrini hospital sent the patient by ambulance to 
the Med without further examination and without final authorUfftion for transfer. The patient arrived at the Med 
In extremely crftlcal condition with ongoing ketoacidosis and possible sepsis. Following an Intensive 90 
minute period of stabllizafon In tfie Med ER. he was admitted to a bed In the hospital's medical Intensive care 
unit. 



CASE #2 
Tricyclic AntMepr^taant Overtk)se 

. .J^ * suburban Shelby County t.ospltal. a young white male was brought to the emergency department 
following an intentional overdose of tricyclic antidepressant medication, a class of drugs that can cause coma 
seizures, cardiac instability and death. During initial treatment he became con^allve and was placed In police 
custody under Tennessee Code Annotated 33-6-103. which deals with emergency commitments for 
psychiatric evaluation. A call was placed to the Med ED re<juestlng transfer since the patient was now a 'under 
fa r!}^ P^^^"* Irigested a potentially lethal amount of tricyclic daigs. the M ed ER resWent 
Informed the requesting md that transfer could not be accepted because the Med had no vacant Intensive 
care unit beds for necessary cardiac monitoring. The transfening MD agreed not to InHIate transfer. A few 
mornents later, an ER nurse at the transferring hospital caned back to Infomi the Med reskJent that white the 
pfevtous can was taking place, the patient had been loaded into an ambulance and was enroute to the Med. A 
short time later, the patient anived. Severely obtunded and hypotensive, he was stabllUed In the ER uniil an 
overttow ICU bed coukJ be prepared, perhaps colnckJentally. It was also noted that the patient had no health 



CASE«3 
Meningitis 

Hospital affiliated but free standing emergency centers can also be the source of sertous patlem 
•dumping". Recantly. one such center called the Med ER seeking to transfer a young man with no insurance 
and "posstole meningitis-. At the time the call was received, the Med-s bed census was above 98% of 
capacity and the few cvalfable beds wera exceeded by the total number of emergency room patients on hand 
who were going to require admisston. Having been tokJ not to accept any transfers because the hospital was 
f uU, the Med KR reskJs nt refused to authorize transfer and suggested that the patient be admitied to the large 
private hospital >;'hk:h supports the emergerjcy center. Apparently, the center's director then called the Mod's 
► Emissions office and found out about these few unoccupied beds. The director then called back and 
accused the ER res Went of lying. During a subsequent conversation a short time later with the Med ER 
director, this physician repeated his charge and stated it was the Mod's obligation to care for the poor of the 
county. Admission to his parent hospital was not appropriate, this physfclan added, because the young man 
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and hit family could not pay. Ha than ttatad that tha patlant had been discharged In the custody of his 
parents and that thay had baan mttnictad 1o coma lo tha Mad. About an hour later, tha patient arrived via 
prtvata automobiia. Examiriation rivaaiad a dalirfout young man with a stiff neck, a severe headache and a 
lavaro(104. An amargency CAT scan wu obtained and a spina) tap wu positive for meningitis. Shortly after 
arrival In tha Mad ER tha patient had two genarallzad aeizuraa and required emergency endotracheal 
hlubation and mechanical vantiiation. Ha was than admitted to an intensive care unit on multiple antbbtics. 
Savan days later. h9 died. 

Commam: (Caaaai.2and3) 

One of tha most Important otaments of tha COBRA taw governing intemospital transfers is tha 
raqukamant that contact must ba attablshad with tha racaMng hospital and that authorization must be 
granted pilor lo aanding tha patient in transfer. Pradpitoua, unauthorized transfers can be particularty 
dangaroua to tha patlant and potential/ dtoruptfve to tha racaMng hospital If It is fully occupied or Ucks 
pfopar facUUas for tha care o( tha patient. If and whan such cases occur, both tha transfening hospHa) 
aodtha trantfarring phyaldan ahould.ba held accountable. 

Pamipa tha most difficult part o( writing ragulationa for COBRA wil Involve defining terms which are 
central to tha acopa and Intent o( tha law. Concaptt Hka ^appropriate screening exam* and *stabinzation* 
mean dWeratt thif^ to dNferanl paopla. In tha first of these three cases, a formal complaint was 
dierao«dad by tha tranaferrlno hospital on tha grounds that tha patient had racelvad *a!l necessary 
treatmanr»KJwaaln-atablaoondlion* at tha time of transfer. Tha Med hat since requested Medical 
Sodaty review, but no formal mechanism currently axittt In Shattiy County to examine such cases. We 
auggaat thai documented medical cam m such cases ba examined In light of the commonly accepted 
atandaid ol cart pradioed m tha state m which tha transfer oocurred. Since dumping Is often an Interstate 
problem. It may prove aven more desirable to Invoke a natk>nal standard of care. Both standards are 
oomrnor^i«3p«ad In ma^XKtk:* cases and akharshouUbaa^^ quality of 

care during ItoapKal transfers. We also recommend that a viotatkm ba conskiered to occur whenever a 
patient Is plaoad m serious jeopardy by a medScaHy unnecessary transfer, regardless of whether or not the 
patient at^uaNy suffers an advars^^ oUooma aa a result. 



A young black mala with skiOe eel anemia presented to a neighboring private hospital with severe io'iit and 
bona pain oonslsteni with painful crisis. He had no haalh Insurance and was not covered by Tenrirssee 
MedlcaU. Rather than receiving a proionged course of Intravenous fktkls and pain n)edk:atk}n (stanonrd 
thariV>y for crisis pain) ha was given a short course of flukk and a single shot of pain med^ KIsdibau/ge 
instructions read Tfome - It no better In 2 - 3 hours, go to Med". The patient subsec^ently found his way to the 
M ed Emergency Department and received 9 hours of addHk>nal treatmenL 



A woman hospitalized m tha coronary care unit of a targe Memphis private hospital for seven days was 
dischafged home because her insurance had n^n out. At the titT^e of discharge she was advised by her private 
physician that N aha began to expertence chest pain she shouki seek Immediate medical attentk>n at the 
Regional Medical Center at Memphis, Shortly foltowing discharge, she developed severe chest pain and 
came to tha Med. In tha Med ER she was stabilized and subsequently admitted to an intensive care unit 
wheft sht wu dbgnosad as having an acute myocardial Infarction (a heart attack). A foonal compUInt to the 
traneferriiig hospital wu dtemlssed with the comn^ that (fischar^ 
not kw)lva an empfoyea or agent of the (transfening) hospiur. 

Commaitt: (Casts 4 and 5) 

COBRA dots not offer protection to patldnts who are not formally transferred but simply discharged In 
unstable condition and toU k> seek help elsewhere. If the cunrent provlstons of COBRA are aggressively 
enforced. Inappropriate discharges such as these may occur mora frequently In the future. 



CASE«4 
PalnhJiSlckltCtltCrials 



CASEM 

Acuta Myocardial Infarctkm (Htatt Attack) 
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CASEiS 
BowM Obttructlon 

A 59 yMT o|d wofTMn with two r«otn( Momlnal opwitlont rtr Tntd to th« hospHal wTwro h«r most recent 
WfOtOf rMd b^tn pwlormMS only 16 days MrHr oompWnlng of stvtrt abdominal pain. Covarwl^nly by 
TwnoM^f Matfcakt. tht had axhauttad htr days of •lgt>tt{y during htr two prior hoipKaSzations, 0«spHf 
"iliSS?™ «curr»nl smaN bowti oUtruction (a complication of bar racam luratry) an 

•dmWrtrtiof of tha hoapKal rafuaad to attow her to ba raadmMtd. In two saparata dlscuwlona with th# ' 

^ •O'^* ^ ^^"•'•i' to tha Ragional Macfiat Canlar at Memphis 
FoNowIno additional parauaaion, aha rtluctantly aoraad. Nacauary abdominal aurgary wu aubawiuantfy 
padomnad at tha Mad. 



CommaM: (Caaas) 

Tha naaO lor patiant oonaant U not claarly addrastad In COBRA, othar than in cases invoMna an 
unatabia patiant who damancSe to ba tnntfarrad. Wa batiava no patiant wUh an omefgency condftion 
ahooW ba lonDad to aocapt transfarvdhout Informad conaont. 



CASEf7 
CafdlacArraat 

AphyaldanwwWngln lata onanigN and 

aaW. 1 hava a patiant. aha*a Indiganf and I doni know IT youl taka har or nor. Tha patiant was a Jahovah s 
Wlnata and had anamla from chronk; bbod toM. V/han askad why admission was not oonsUarad 
Wfopriata to Na own hoapHai. tha tranafaning physician rapliad. •Wa admlttad har to tha hospKal. but she 
doasnl hava any money and aha wiH become an indigenf. Since the patiant was not a $hal>y County 
raaWent the tranafaning physkian was askad to contact other m^lor private hos^ 
wouW accept tha patient before caRIng back. A short time later tha doctor catfed back to state that no 
ijelghborlng hoapkal In Arftansas and no private hospftal In Memphis wouW accept tha patient. He added that 
the family had Tx)m)wed $300 to pay an ambulance to gat her down there (to Man^hls)*. Asked If the patient 
was safe to transfer, the transfefring physician replied nreh. aha wifl be stable, they can give har 02 (oxyoan) 
ontheway". / »« * /w« i 

Given reason to conckjde that amargency transfer of an apparently stable patient was being requested 
for primarily economic reasons, tha Med ED resk5en! delayed accepting transfer for ten minutes pending 
authorizatton by his ED directof. Upon catling back the referring physfclan to clarify whether transfer was for 
nwfical or econcmte reasons, the resUent was shocked to learn the patient had just sustained a cardiac 
arrest An air ambulance heficopter was knmediately dispatched but the patiertf died prior to transfer. 

CASEM 
intracranial Hemorrtiage 

Ute one night the Med ED was requested to accept In transfer a patient wiih elevated bkxxJ sugar 
(diabetes), 'somewhat elevated* btood pressure and a single episode of seizure activity. Transfer was 
requested to the Med because the patient was a 'Shelby County Indigent*. At the time transfer was 
requested, the Med had no vacant ICU beds. However, the transferring physteian assured the Med ED 
reskient that the patient was staWe for transfer. When the transfenlng nurse called Med Et; nursing to give 
additional cBnfcal Wonnatton. the Med ED reskknt became more suspJckxjs and recontacted tho referring 
physfcian to remind him that the Med couW not accept a patient who might require Intensive care. The ED 
resktoni was again toU that the patient was stable. 

On anfvai in the Med ED. the patient was noted fo be delirious and combative, whh a bkx>d pressure of 
230/130 mgHg (extremely alevated). Invnedlalely foltowing arrival she had another seizure, then stopped 
breathing. Following emergency endotracheal kitubalton. she was placed on a respirator and given massive 
doses of medicatbns to control recurrent seizure activity. She was heW In the ER on a respirator uma an 
overitow kitensive care unit bed couU be staffed. She died five days later. 
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COMMENT: (Cases 7 and 8) 

Both of thast casat damonstrata tha timKatlons o( nalaphona saatninQT to datad unsU&la patients pdor 
to transfer. Scraanlog wil on^ be as affacthra as tha qaaQty o( lnfocmatk>n vokjntaarad at tha time tha 
transfer ia requested. K the patient from Aikansaa had t>den accepted at the time the orlglrtal cal was 
received, she wouU have died in the ambutanca. We raoomrnend that raoulations t>asad on COBRA 
require M only contact wHh tha raceMng hospital, but also accurate and complete exchange of 
informatloo. We also recommend that In il cases of Inlertiospilal transfer, the sencSng physician should 
be rtquked to certify eHher that the patient it stable and able to be transferred without signXi^^ 
that the medical benefits of transfer for specialty cara outweigh the rHks of transfanrlng an unstable 
patient (eg, a referral to a trauma canteO. Tha reason for transfer should also be specified. In cases hi 
which a patient Is sent yidHXiUl proper documentatbn, we recommend that a presumption be made that 
the transferring physician judged the patient to be stable. In any case, patient assessment, stabQlzatbn 
anc i-etarmination of approprtateness of tran&fer should be clearly Identified as tha duty of the hospital 
Initiating tmnsfer. 
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POUCy RECOMMENDATIONS 

toiniKccBR7'^ru!5s;,r'''^ 

, ^ ^»spitaIwltl! adequate (aoWies receives a patient and identif'es that an emeraencv condition or 

^ jprSs-rrSiss^ — « 

emeraoncy transfer, intormed consent should be required m these cases as we f in^hvLs 
emergency sSuatlons where expedrtious trar«(er to a higher levSl o( Mre fe dee^ nice sa^ (Ta 

'^»t'tLn^^lTJ!lV''''* \f •"'"O'O'^'ncompetent to SnLTfn o32^ 's'e'n 
should be obtained trom a legally responsiblo third party. !( no such Individual is readily aSle 
transfer can be accomplished based on the pdnciple of Implied consenTr^ch the sit 1^^^ 
unconscous patient can be njshed to emerge^ncy surgery to save We or iS;^ 

By Incorporatltig the principle of informed consent Into transfer regulations based on COBRA hcfa 
can dramatically strengthen the overall effectiveness of these njles. It Mn^rex^ed that manv 
prn^a^ hospitals and for-profit health care corporations will oWe« t^ requIrS for ?nfoS 
TIT,- " °' ^'"""y "^^^"a'y emerge,^ nfo^^^ 

consent should pose no more banfer to emergency transfer than it cuaently does to emero^ 

S-^/"' J^"^'f" «'"«'9«"<=y situattons wHrje ade<^ateTor ?3s^ 

invoking time critical transfer to life-saving tertiary care. ""eiiuaie lor cases 
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H) Enforcement of COBRA should not be timited to investigation of patient or hospital complaints. Most 
patients placed at risk by dumping are unaware of the true circumstances of their transfer or are unwilling 
to file a complaint agair^ a hospital. Most public hospital administrators are extremely reluctant to request 
a federal Investigation of what is often pe^ 2d as a local problem. City-wide hospital relations must 
continue to function long after a complaint is Investigated and many will be reluctant to risk tong-term 
relations for a short'tent) problem. 

Patients and/or hospital complaints, if and when received, shouki not be simply referred back to the state 
level. Most state hospital assodalions are extremely powerful and many regulatory boards are defined by 
statute to contain a majority of nrwmbers from the very industry that is being regulated- Objective review 
under these circumstances will be extremely difficult. 

We recommerxJ that hospitals be required to document all cases of Interhosp'rtal transfer, (whether sent 
or received). Files should include copies of certification of stability for transfer and the reasons(s) for 
tv-^nsfer and a copy of each patient's written consent. Adequate identifying information should also be 
retained to alk>w the complete medical record to be retrieved for review. 

These files shouki be audited periodically (particulariy in metropolitan public hospitals) to detect potential 
cases of 'dumping'. Suspicious cases can then be foltowed up with both the receiving and the 
transfening hospital. 

This mechanism, while cumbersome, will be far more effective for detecting and regulating dumping than 
a system whrch relies on investigation of complaints. Clear documentation of transfer practices and 
transfer r'jcords should also ba examined more carefully during periodic visits by the Joint Commisston on 
Accreditation of Hospitals. We believe patient dumping will not cease until transferring hospitals perceive 
that treating a poor patient is preferable to the finandal and regulatory risks of an inappropriate transfer. 
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CONCLUSION 



The poor and uninsured patients of Tennessee and the nation need protection from medicaify unnecessary 
and potentially dangerous transfers for prinwnly economic reasons. Transfer of unstable patients due to 
inabihty to pay has Increased despite the fact that this practice is contrary to the transfer guidelines of the 
American College of Surgeons, the American College of Emergency Physicians, the American Hospital 
Assoaatjon and \he Joint Commission on Accreditation of Hospitals. Adverse public opinion, voluntary 
restraints, generally worded legislation and local complaints have proven largely Ineffective for dealing wrth the 
problem of "dumping". 

In recent years, many have come to view American health care as an 'industry" rather than a force for social 
good. Competition, profit margins, "product fine management" and promise of reimbursement are rapidly 
replacing the sense of mission that once characterized the best ideals of medical care in this country. Faced 
with the need to compete to survive, many private hospitals now consider charity health care to be Irttle more 
than a "bad business practice'. Under these circumstances, it becomes easier to place an Institution's 
economic self-interests above the best interests of an Individual patient. Physicians have not proven to be 
immune to these pressures and many now refuse to admit a patient to the hospital without adequate oromise 
of payment. 

Lost in this process has been the implicit social contract that once characterized the relatlonsh^ between 
hospital, physicians and the public. Short of a fundanwntal reordering of fiscal and social priorities In the 
United States, it seems likely that compeWrve pressures on private hospitals and physicians win increase. In 
mis increasing!:,' hostile environment, carefully worded regulations backed up by clear, consistent 
eriforcemem appears to be our only hope for safeguarding the welfare of patients at risk for "durrping". Many 
private hospital administrators regrot that anti-dumping regulations are being implemented. Those of us who 
work for public hospitals regret that they are necessary. 
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Mr. Weiss. Thank you, Dr. Kellermann. 
Dr. Ansell. 

^''^^If DAVID ANSELL, ATTENDING PHYSICIAN, DI- 

XJw®,?!^ GENERAL MEDICINE/PRIMARY CARE, COOK 
COUNTY HOSPITAL, CHICAGO, IL 

Dr. Ansell. It is hard to follow Dr. Relman and Dr. Kellerman, 
and much of what I am going to say will echo and amplify their 
comments. 

Mr. Weiss. Your entire prepared statement will be entered in the 
record, without objection, so you may ju3t highlight those points 
which you think are the most important. 

T>r. Ansell. Just to introduce myself, I am an attending physi- 
cian at Cook Cbunty Hospital in Chicago, IL, which is a public hos- 
pital. 1 have been there for 9 years. I am also an assistant professor 
ot community health sciences at the Public Health School at the 
University of Illinois in Chicago. 

I want to preface my statements by saying that what I am going 
to say here today is based on my research and experience in this 
M-ea and does not necessarily reflect the opinions of my institu- 
tions. 

First of all, I want to thank everyone for inviting me here today. 
1 want to give a little background so you can understand the na- 
tional perspective of this. 

During the past 6 years, there have been dramatic increases in 
patient dumping reported throughout the United States. This chart 
just represente Cook County Hospital, which has seen over a three- 

j JoS^®^®.^*^f,®" ^9^0 1986. We have a blip there in 1983 
and iyS4 that I will explain if people are interested in the question- 
and-answer period. 

[The chart follows:] 

Patient Transferred to Cook County Hos al, 1980-86 
1980 

1982 2,906 

1983 4,6.8 

1984 6,769 

1986 ::: 5.652 

"=:::= S 

Dr. Ansell. But this increase has been reported in other places 
around tne country. Dallas' Parkland Hospital has experienced a 
twofold increase. D.C. General Hospital, here in Washington, has 
had a sixfold increase. 

To put this number in perspective in Chicago, Cook County Hos- 
pital gets transferred to its door more patients than most Chicago 
area hospitals admit during the year. 

This is a problem, as I mentioned, of national scope. There are 
an estimated quarter of a million patients a year who get trans- 
lerred tor economic reasons. 

I define patient dumping as denial or limitation in the provision 
ot medical services for economic reasons, and the referral of that 
patient elsewhere. That is a broad definition. 

1 Vi" ^ focusing here just on the economic transfer of patients, 
specifically in need of emergency hospitalization. 
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I will first outline the reasons for this increase in patient dump- 
ing and I will then describe the results of a study that my col- 
leagues and I performed in Chicago. I just want to say that we did 
the study because we heard anecdotes, and we all experienced 
anecdotes, and we wanted to follow a number of these patients and 
see what happened to them. 

Just a little of the background, and I will be very brief. To under- 
stand the background of this increase in patient dumping, one has 
to look at the broader issue of access to health care in the United 
States. It has been mentioned three or four times today, there are 
about 35 to 40 million individuals in this country, up from 25 mil- 
lion in 1977. 

In Chicago, there are 600,000 uninsured, or one in five citizens in 
the city of Chicago has no health insurance. 

Obviously, the implications, when a patient like this gets sick, 
are enormous, both for the individual patients and for the institu- 
tions. 

In 1982, 1.4 million families in this country, or 5 million individ- 
uals were denied medical care for economic reasons, and there is 
every reason to believe that that number is greater now. 

Over the same period of time as has been discussed here, reim- 
bursement practices have changed for hospitals, leading many hos- 
pitals to establish restricted admission policies for the uninsured. 
Just as an example, in Chicago recently, the University of Illinois 
Hospital, a State-run, public hospital, has adopted a policy such as 
this. 

There has been concern raised in many quarters that these eco- 
nomic considerations, and some refer to this as the wallet-biopsy, is 
the major determinant and takes precedence over medical reasons 
as a determinant of hospital transfer policy. 

I think that has been said by the other panelists here. 

Let me just briefly review the study that we did in Chicago. We 
did this in late 1983. We interviewed and reviewed the charts of 
500 consecutively transferred patients who were admitted to the 
medical and surgical sendees. We didn't look at obstetric patients; 
we didn't look at pediatric patients; and so it is limited in that way. 

Patients transferred were predominantly black and Hispanic, 
and this is a finding that has been shown in other studies, that 
dumping predominantly affects minority patients. 

Only 11 percent of these patients were employed full time; a 
small proportion had part-time work. 

The next chart shows the insurance status of these patients, as 
compared to all patients who come to Cook County Hospital. You 
have to understand that patients who come to Cook County Hospi- 
tal are largely the medicsdiy indigent. 

[The chart follows:] 
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Dr. Ansell. We found that about half of our patients had no in- 
surance and half had limited form of public aid, and they were 
more likely to be uninsured than the rest of the Cook County Hos- 
pital population. Thirty-five percent of these patients were trans- 
ferred from teaching hospitals, and the reasons given for transfer 
was no insurance for 87 percent of *these patients. 

The medical implications- of patient dumping are serious and 
sometimes shocking, as has been recorded here today. Almost a 
quarter of our patients ended up in an intensive care unit after ad- 
mission. Twenty-four percent were unstable at the time of transfer. 

Patients with mecdcal conditions who were transferred to Cook 
County Hospital had a moriality rate about three times that of 
nontransferred medical patients:to Cook County Hospital. Almost 1 
out of 10 medical patients transferred ta Cook County Hospital 
died. 

I would describe just some of the patients; they are attached to 
the testimony. Patient No. 3 was a 36-year-old man with a stroke 
and dangerously elevated blood pressure. Patient No. 10 had a gun- 
shot wound to- the neck, was bleeding profusely from the msgor 
artery going to the brain. Patient No. 290 fell from a third-story 
window. Patient^ No. 584 was a 40-year-old woman with meningitis. 
Patient No. 587 was a 49-ye«r-old woman virith- heart failure, diffi- 
culty breathing 'and dangerously higfrblood pressure. 

We felt that these 106 patients were unstable, ar.d every day pa- 
tients similar to this are being'^transferred for economic reasons— 
not just in Chicago, but all around the country: 

A foUowup study was done to our study in April 1985, which 
showed simuar*. results, both in terms of patient stability and the 
proportion of patients transferred because of no insurance. 

Just to tell you' how this was done, the transfer 'as initiated by 
a phone call from^the transferring hospital* We he 'e a system in 
Chicago that purportedly guides this transfer process. The reason 
for transfer was that which was given to the Cook County Hospital 
physician over the phone from- the transferring, hospital. 

In 87 percent in l)oth studies, in 1983 and in 1985, the reason for^. 
transfer was no insurance. Thia iff-a widespread,, national problem; 

The clinical implications of patient dumping, I want to just go 
over a little bit. These are the key issues and speak to what I think 
are the weaknesses of the Pederal'law. 

Patients in need of emergency hospitalization are often in an un- 
stable condition. For many conditions, stabilization can only occur 
after definitive surgery has o<*curred, or after days of intensive 
medical treatment. Patient stability cannot be easily predicted or 
guaranteed during transfer to anothei hospital. 

All transfer carries some risk, and when a patient is emergently 
ill, the risk sometimes is difficult to measure. Remember these are 
patients whose conditions warrant emergency hospitalization. 
These are not elective admissions; they are seriously ill patients 
whose medical conditions can change from moment to moment. 
Even among the patients that we considered stable in our study, 15 
percent required admission to an intensive care unit after admis- 
sion to Cook County Hospital 

This demonstrates the degree of error that exists in instability 
rating. This convinces us that to transfer a patient from one hospi- 
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tai to another can only be justified when that transfer is made to 
provide services not avaUable at the transferring hospital. That is 
echoing I think what Dr. Kellermann and Dr. Relman said 

^^^^^ ^ another factor that needs to be understood. I 
tnink this is where the communication between physicians and 
lawmakers has to be clear. jon-ioxio a«u 

The decision ,iot to admit an emergently ill patient for economic 
reasons will delay that patient's treatment beyond that which it 
would normally have been delayed. In our study, the delay in treat- 
ment due to this transfer piocess ranged from 1 to 18 hours, and 
averaged over 5 hours. 

J ^fu some patients, delay in treatment may lead to premature 
death. This has been shown for a number of different disorders. A 
study of patients with severe head trauma at Cook County Hospital 
lound that those transferred from other hospitals had a hieher 
mortality rate than those directly admitted. 

This differential in mortality was attributed to treatment dehy 
Again, the risk that this treatment delay may carry for an individ- 
ual patient is only acceptable when that transfer is made to pro- 
vide care not available at the transferring hospital. 

In this situation, the transfers should be made to the closest hos- 
pital that has the facihties that can appropriately treat this pa- 
tient, in our study, the overwhelming majority of patients had 
wnergency conditions that could be treated at a presenting hospi- 



Another issue that has been touched upon today is the ethics of 
this whole business. We looked at this in our study, specifically the 
issue of informed consent for transfer, which is not only an expec- 
tation in medical practice, but is a basis for lawsuits in multiple 
areas of medicine. 

It is established practice for physicians to obtain informed con- 
sent prior to any intervention that may pose risk to a patient. In 
our study only 6 percent of the patients had signed consent for 
transter. iransfer for economic reasons provides no obvious benefit 
tor a patient, and because the risks for transfer are i»ften unpre- 
dictable, a physician faced with the situation of having to provide 
informed consent to a patient being transferred for econoniic rea- 
sons, is faced with an ethical dilemma. 

We found in our study the practice was to tell the patient the 
reason for transfer was one reason, while telling the Cook County 
Hospital physician, the reason was no insurance. One hospital here 
in Washington, DC, has had the practice of giving the patient an 
ll^n^ ^^^^"^ a consent for transfer, or signing out of the emer- 
gency room against medical advice. 

In Texas, in their State I-w, and I have read this carefull ^-I 
found this interesting-has (aced this ethical dilamma by supulat- 
ing in this antidumping law ths.. obtaining patient consent for eco- 
nomic transfers is not necessary, thus letting the hospitals off the 

r.f^u^^- guidelines published by the American College 

of Physicians; the patient bill of rights by the American Hospital 
Association stipulates that informed consent must be riven for 
transfer, and yet it is not being done. 
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Let me quickly go to the deficiencies I see in the laws. As I men- 
tioned, Chicago has had a set of local guidelines since 1977 that are 
supposed to guarantee patient stability and well-being in the trani- 
fer process. 

Illinois and 26 other States have the law requiring hospitals to 

f provide emergency treatment to all patients. Despite these guide- 
ines and laws, patient dumping continues to be a problem. 

There are tluree central deficiencies in the State and Federal 
antidumping laws. The first is the definition of.what constitutes an 
emergency lacks clarity. In. the case of the Federal law, the defini- 
tion is too general and vague. I have some recommendations after- 
wards that I could give. 
/Second, all patient dumping laws provide for the patient being 
transferred as being stabilized, and as mentioned before, that is not 
something that is necessarily predictable, and is not necessarily 
even desirable for a patient to be stabilized. It is an elusive con- 
cept there is going to be disagreement among physicians, and pa- 
tients' conditions are such that it is often unpredictable to define 
stability. 

So, the requirement of stability is going to render the law unen- 
forceable. 

The third weakness of the current Federal law is the question of 
monitoring and enforcement. I think they have been raised pretty 
extensively here today, and I won't belabor it. I will just add a 
little bit to that by asking how will we keep track of these patients, 
how will patients be informed of the law? You know, these patients 
who don't have access to medical services, often don't have access 
to legal services, also, 

How will determinations of violations be made? I am of the firm 
opinion because of the vague definition of emergency, the unrealis- 
tic expectation of stabilization, that the Federal antidumping legis- 
lation will not be effective and the dumping of emergency patients 
will continue. 

Tlie only way to protect all emergency patients from the poten- 
tial ill effects of patient dumping is to prohibit the practice of 
transferring any patients in need of emergency care for economic 
reasons. Transfer of emergency patients from one hospital to an- 
other should only be allowed when the transfer is motivated to pro- 
vide medical services not available at the transferring hospital. 

A permanent solution to the problem of patient dumping will 
occur only, as others have said, when the larger issue of health 
care financing, both for the individuals and the hospitals is ad- 
dressed. I applaud the recognition that Congress has be^n to give 
to this problem, and urge that in addition to legislative initiatives, 
that you begin to devek ;i national health program, such that all 
sick people are ^aranteed equal access to our medical care system, 
regardless of ability to pay. 

Just for the additions to the law, I would support Dr. Relman s 
suggestion about a written physician's form for every transfer, and 
that the transfer only be for medically justifiable reasons, and I 
would support Dr. Kellermann's suggestion that informed consent 
be required. 
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I thmk when we start requinng hospitals to give informed con- 

appropriate triage of these patients. 
[The prepared statement of Dr. Ansell follows:] 
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I want to thank the chairman and members of the committee for 
inviting me here today. 

During the past six years there have been dramatic incr ises in 
patient dumping throughout the United States. Between J80 and 
1986 there was a 3 fold increase in transfers to Cook County 
Hospital in Chicago, Illinois; Dallas* Parkland Hospital 
experienced a 2 fold increase; D. C. General Hospital experienced 
a 6 fold increase. To put this in perspective. Cook County 
Hospital gets transferred to its door more patients than most 
Chicago area hospitals admit during a year. This is a problem of 
national scope. There are an estimated 250,000 emergency 
patients each year who get tran?>f erred for economic reasons. 

I define patient dumping as the denial or limitation in the' 
provision of medical .services for economic reasons and the 
referral of that patient elsewhere. I will be focusing 
specifically on the economic transfer of patients in need o£ 
emergency hospitalization. 

I will first outline the reasons for this increase in dumpi*«g. 
I will then describe the results from the study that my colleagues 
and I performed in Chicago. Finally, I will comment on proposed 
solutions fcr the problem with particular reference to the Federal 
law designed to stop dumping. 

To understand why dumping has increased, one has to look at the 
issue of access to health care in the U.S. of which the dumping 
of emergency patients is but one manifestation. There are 
between 35 and 40 million uninsured individuals in the United 
«^tatt;s up from 25 million in 1977. In Chicago for* example 
600,000 people or one out of every five individuals has no 
health insurance coverage. 

In 1982 1.4 million families in the United State (5 million 
people) were denied medical care for economic reasons. This 
includes emergency and non-emergency care. There is reason to 
believe that this number is ever greater now. 

Over the same period of time, changes in reimbursement practices 
for hospitals have caused many hospitals to adopt policies 
restricting admission for the uninsured. Recently, for example. 
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in Chicago, the University of Illinois Hospital, the state run 
public hospital adopted such a policy. 

, There has been concern raised in many quarters ^hat these 

economic considerations- some refer to this as the "wallet biopsy" 
-takes precedent over patient well-being as a major determinant 
of hospital transfer policy, 

I would like to briefly review the study my colleagues and I 
performed at Cock County Hospital in Chicago in 1983. W» 
interviewed and reviewed the chares of 500 patients who were 
transferred to Cook County Hospital from other hospital emerger.':Y 
rooms and required admission. Then we compared these patients to 
patients at Cook County Hospital who were not transferred. 

Patients transferred were predominately black and Hispanic males. 
That the practice of dumping disproportionately affects 
minorities has been demonstrated in other studies also. 

Only 11% of these patients were employed full-time. About half 
(46%) had no insurance and half (46%) were recipients of limited 
aid from the Illinois department of Public Aid. Compared to all 
,,^atients who get admitted to Cook County Hospital these patients 
were significantly less likely to be insured. These patients 
were transferred from all types of hospitals. Thirty^five 
^^ercent were transferred from teaching hospitals. The reason 
given for transfer was "no insurance" for 87% of the patients. 

The medical implicationi; of patient dumping are sevious and 
sometimes shocking. Almost one quarter of the patients were 
admitted to an Intensive Car<d Unit. In addition 21% were 
unstable at the time of transfer. Patients with medical 
conditions who were transferred had a mortality rate almost 
three times that of non- transferred medical patients at Cook 
County Hospital; almost one out of every ten medical transfers 
died. 

I would like to describe some of the patients. Included for 
your review is a list of the clinical characteristics of the 106 
patients that we fe.Xt were unstable. Patient 3 was a 36 year old 
man with a stroke and dangerously elevated blood pressure. Patient 
10 had a gunshot wound to the neck, and was bleeding profusely 
from the major artery going to the brain. Patient 86 was 41 
year old man with gun shot wounds to his head, chest and abdomen 
in a coma and on a respirator. Patient 116 was an unconscious 
woman with suspected drug overdose. Patient 290 fell from a 3rd 
story window. Patient 584 was a 40 year old woman with meningitis. 
Case 587 was a 49 year old woman with heart failure, difficulty 
breathing and dangerously high blood pressure. Everyday, patients 
similar to this are being put at risk by economically motivated 
transfers. 

A follow up study to our 1983 study was performed in 1984/85 and 
showed similar results. Studies from Oakland and Dallas have 
also confirmed our experience. Reports of patient duntping from 
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rural areas suggest that this is a wiueipread problem. 

vmat are the clinical implications of patient dumping? Patients in 
need of emergency hospitalisation are often in an unstable 
condition. For many conditions, stabilization can only occur 
after definitive i'urgery has occurred or after days of intensive 
medical treatment. Patient stability can not be easily predicted 
or guaranteed during transfer to another hospital. Remember these 
are patients whose conditions warrant emergency hospitalization. 
These are not elective admissions. They are seriously in patients 
whose medical conditions can change abruptly from moment to 
moment. 

Even among the patieiits we considered "stable" in our study, 15% 
required admission to an Intensive care unit after admission to 
cook County Hospital. This demonstrates the degree of error 
that exists in instability rating. This convinces us that the 
transfer of patients from one hospital to another can only be 
Justified when that transfer is made to provide services not 
available at the transferring hospital. 

Treatment delay is also a factor that needs to be considereu in 
•conomic transfers. The decision not to admit an emergently in 
patient for economic reasons will delay that patient's treatment, 
in our study the delay in treatment due to this transfer process 
ranged from one to eighteen hours. For some patients, delay in 
trtmtment may lead to premature death. A study of patients with 
severe head trauma at cook County Hospital found that those 
transferred from other hospitals had a higher mortality rate 
then those directly admitted. This differential in mortality was 
Attributed to trsatmeat delay. 

Again, the risk that treatment delay may carry for an individual 
patient is only acceptable when that transfer is made to provide 
care not available at the transferring hospital. And in this 

1 1! u ' transfer should be made to the closest hospital 
with the appropriate facilities, in our study the overwheljning 
majority of patients had emergency conditions that could be 
treated at the presenting hospital. 

One otuer important factor is the issue of informed consent, it 
i^«*5^!r^^* 1 practice for physicians to obtain informed consent 
prior to any intervention that might pose risk to a patient. 
In our stuOY, only 6% of patients had signed consent for 
transfer. »jecause transfer for economic reasons provide no 
benefits to the patient and because ths risks of transfer are 
often unpredictable - a physician in an emergency room is forced 
With a ethical dilemma when tri>n»5f erring* a patient for economic 
reasons. We found that in our study, the practice in many cases 
was te wCxx the patient he was.being transferred for some other 
reason while telling the cook County Hospital physician the 
reason was "no insurance." 

One hospital here is Washington, d.C. has had the practice of 
giving the patient an "option" of signing a consent for transfer 
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or signing out of the emergency room against medical advice. 

And Texas has faced this ethical dilemma by stipulating in its 
anti-dumping law that obtaining patient consent for economic 
transfers is not necessary-thus letting transferring hospitals 
"off the hook." 

I would like to .conclude by discussing t shortcomings of 
existing local guidelines, state laws ana specifically the 
federal anti-dumping law. Chicago has had a set of local 
guidelines since 1977 that are supposed to guarantee patient 
stability and well-being in the transfer process. Illinois (and 
21 other states) has a law requiring hospitals to provide 
emergency treatment to all patients. Despite these 
guidelines and laws, dumping continues to be a problem. 

I'here are three central deficiencies in state and federal "anti- 
dumping" laws. The first is that the definition of what 
constitutes an emergency lacks clarity in most laws. In the 
case of the federal law the definition is too general and vague. 

Secondly, all patient dumping laws provide for patients to be 
transferred after being stabilized. As articulated a few years 
ago by Dr. Arnold Relman, "Stabilization of emergency cases is a 
notion used by hospital managers to justify transfer for economic 
reasons." As I mentioned before, for many emergency cases, 
stabilization requires da^s of intensive therapy and cannot 
necessarily be accomplished in an emergency room. Thus the 
requirement for prior stabilization runs counter to what is 
often medically possible or even desirable. P*"esently, there 
are no accurate medical protocols that allow a physician to predict 
for all patients who is stable and who is not. Therefore, unstable 
patients will continue to be transferred for economic reasons. 

The third weakness, of the current federal law is the question of 
monitoring and enforcement. The federal anti patient dumping 
legislation went into effect in Augurt 1986 and to date we have 
not seen the proposals for monitoring and enforcement. How will 
the government iCeep track of these patients? What kind of 
follow up procedures will be provided? How will patients be 
informed? How will determinations of violations be made? I 
am of the firm opinion that because of the vague definition of 
emergency and the unrealistic expectation of prior stabilization, 
the federal anti dumping legislation will not be effective and 
the dump^.ng of emergency patients will continue. 

The only way to protect all individual emergency patients from 
the potential ill effects of patient dumpina is to prohibit the 
practice of transferring any patients in nec-. of emergency care 
for economic reasons. Transfer of emergency patients from one 
hospital to another should only be allowed w^.en that transfer is 
motivated to provide medical services not available at the 
transferring hospital. 

A permanent solution to the problem of patient dumping will occur 
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only when the larger issue of health care financing is addressed. 
I applaud the recognition that Congress has begun to gi^e the 
shoc)ang and uniquely American problem of patient dumping, and 
urge that in addition to legislative initiatives, you begin to 
develop a national health program such tl^t all sick people are 
guaranteed equal access to our medical care system regardless of 
ability to pay. 
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TRANSFERS TO A PUBLIC HOSPITAL 
A Prospective Study of 467 Patients 
Robert L. Schiff, M.D. , David A. Ansell, M.D.; et al; 
(N Engl J Med 1986;314: 552 - 7) 
CATEGORY 1: TRAUMATIC INJURIES WITH SHOCK, BLOOD LOSS > 500 CC, VITAL ORGAN 

DAMAGE, OR VASCULAR DAMAGE 

Study # Age/Sex Unstable Clinical PAraneterCs) 

10 20/M Gunshot wound to neck, bleeding profusely frota tiansected external 

carotid artery branch, > SOO cc blood loss.^ 

12 38/M Stab wound to right am with brachial artery injury, absent 

brachial pulse. 

ZS 2S/H Stab wound to left neck. 

43 20/H Open fracture of ankle with cold foot and absent pulse. 

S2 37/F IIZ 1st and 2nd degree burns of face and chest with RR A4. 

57 30/M Blunt abdoninal trauaa with falling hesatocrit, and syncope. Re- 

quired blood transfusion before transfer. 
62 62/M Gunshot wc.^nr' to both thighs, initial BP 74/48, left pedal pulse faint. 

70 33/H Multiple gunshot wounds to abdosen, BP 90/60, heaaturia, and 

diffusely tender abdosen. 

71 35/M Partial asputation of both hands with initial BP CO/60. 

85 26/K Gunshot wounds to chest and abdosen requiring blood transfusions 

before transfer. 

120 18/H Stab wound to chest, heoopncusothorax, 575c c blood lo<ts, heeatocrlt 

drop froa 43Z to 24Z. 
172 42/.M Multiple stab wounds, T 95*, BP 70/40. 

21J 21/M Stab wound to chest, initial BP 90/50, 450cc blood loss. 

221 2S/M Multiple stab wounds, chest tube draincu 600cc blood, acidotic 

(arterial pH 7.30). 

253 28 /M Multiple trauna with probable splenic rupcure, hecaturia, and drop 

1 I hematocrit froc 44% tc «6Z. 

(continued) 
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T«ble 2 (continued) 



Study # 


Age /Sex 


Unstable Clinical ParaaeterCs) 




23/M 


Multiple blunt trauma, loss of consciousness, subluxation of C2 






over C3 spine. 


426 


25/M 


Pelvic and radial fractures, BP 90/50* 


431 


31/F 


' iltlple blunt trauaa, miltlple fractures, BP 95/0, confused. 


433 


19/M 


Gunshot wound to chest. Initial BP 70/30, 1000cc»blood loss frott chest. 


487 


55/M 


Stab wound to face with swelling, dysphagia, and choking sensation. 


503 


50/M 


Multiple trauna with flail chest, Hb 8 goZ, required 2 units packed 






red cells before transfer. 


CATEGORY 2: NON-TRAUMATIC CAUSES OF ABNORMAL MENTAL STATUS OR ACUTE COMPLICATED 






CEREBROVASOJLVR ACCIDENTS 


42 


58/F 


Chronic lymphocytic leukemia with progressive confusion and loss 






of vision. 


73 


74/M 


Recent syncopal episodes, orthostatic BP change from 180/100 supioe 






to 0 on standing. 


100 


54/F 


Acute cerebral embolism, atrial fibrillation. 


116 


27/F 


Unknown drug overdose, unresponsive, initial RR 36. 


117 


33/M 


Diabetic ketoacidosis, axillary T 101*, confused. 


136 


41/M 


Delerlum tremens. 


138 


28/M 


Delerlum trecrns. 


161 


62/M 


Acute cerebtova&cul.ir accident, stuporous, BP i98/l20. 


211 


3*/M 


Delerlum tremens. 


259 


27/M 


Delerlum tLemens, seizures, acute pancreatitis. 


302 


40/M 


Acute cerebrovascular accl;!ent, unresponsive with decorticate posturing. 


332 


33/h 


Delerlum tremens. 


376 


27/M 


Altered cental stotuo (dclcrlous) and seKures. 


396 


34/M 


Delerlum tremens. 
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A . 22. 

'Table 2 (continued) 

Study # Age/Sex Unscable Clinical ParaacterCfs) 

479 S6/M Acute organic brain syndrome* 

SIS S8/M Confusion, fever, vet gangr'tne of foot. 

S23 S3/H Confusion, diabetes oellitus, with T 99. S*. 

S81 16/M Multiple seizures, abnorml cental status. 

609 22/M Gunshot uound to arm with altered cental status (difficult to arouse}.. 

CATEGORY 3: TRAUMATIC CAUSES OF ABNORMAL MENTAL STATUS AND/OR FOCAL NEUROLOGIC DEFICITS 
1 31/M Blunt head trausa, stuporous, diagnosis subdural heoatoi&a* 

21 30/M Multiple trsuaa, henaturia, right pupil constricted, left ptpil 

dilated, initial BP 96/SO. 
46/M Blunt head trauoa with possible basilar skul^ fracture, was voalting 
in Eoergency Departoent. 
79 40/M Comatose, anisocoria, diagnosis subdural hcmatooa, intubated, given 

mannitol. 

86 41/M Comatose with gunshot wounds to head, chest, and abdomen. Intubated, 

given mannitol. 

108 SO/M DeleriuD, T ini.8*, diagnosis possible subdural hematoma. 

114 27/M Motor vehicle accident, coma, decerebrate posturing, no spontaneous 

respirations. Intubated, given mannitol. 
163 S3/M Head trauma, stuporous, BP 300/160. 

167 S8/M Head trauma^ i. nfusion, pupils reacting differently, T 93.4*. 

173 24/M Blunt head trausa with sku...^ and multiple facial fractures, diS' 

oriented, BP 80/60, o 46. 
240 38/M Abn'' rmal raental status, having seizures, diagnosis rule-out sub' 

dural hematoma. 
290 32/M Fell froo third story, confused. 
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Table 2 (continued) 
yStudy 9 Age/Stx Unstable Clinical Par«aeter(s) 

ASA 57/M Motor vehicle accident, head trauma, comatose, BP 95/73 in military 

antishock trousers, T 91*. 
5C^ 51/M Multiple trauma, multiple fractures, confused. 

597 A3/M Head trauma, lethargic, diplopia. 
599 39/M Skull fracture, possible subdural hematoma. 

CATEGORY A: ACUTE RESPIRATORY FAILURE OR SEVERE RESPIRATORY DISTRESS 
18 A8/M Pneumonia with h/poxla, 57, RR 26-33. 

31 32/M Acute pulmonary edema, ABC: pH 7.37, 5A, pC02 29 on 5L O2 by 

nasal cannula. 

30/? Brnchlal asthma. Initial ABC: pH 7. 11, p02 103, pC02 81. 
83 63/F Congestive heart failure, ABC: pH 7.2A, p02 80, PCO2 79, P A3-63 

with pacemaker not always capturing. 
165 5A/.M Acute cholecystitis, right lower lobe Infiltrate with hypoxia, 

p02 58 on 3L O2. 

195 29/F Pneumor*a, RR AO, P lAO, AEG: pH 7.5A, p02 51, pC02 20, HCO3 17 on Al O2. 

226 53/M Respiratory distress, RR 32, P 112, ABC: pH 7. AO, p02 69, pC02 

3A on AL O2. 

235 61/F Congestive heart failure, respiratory distress, atrial fibrillation, 

pneumor.la, T 95*, P 102. 
238 A3/M Pneumonia, RR 36, P 120-lAO, AEG, pH 7.A2, p02 67, pC02 20, HCO3 

19 on room air. 

353 A2/M Chronic obstructive pulmonary disease with pneumothorax, ABC: 

pH 7.33, p02 59, pC02 A3 on 2L O2. 
358 61/F Pulmonary edt-ia with Initial ABC: pH 7.A1, p02 73, PCO2 lA. 

' 519 55/M Asthma and pneumonia. Initial ABC: pH 7.31, p02 7A, pC02 A3, HCO3 21. 

5AU 57/M Pneumonia with hypoxia p02 56, RR 28. 
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Table 2 (continued) 

Study 9 Age/Sex Unstable Clinical Paraneter(s) 

566 19/F Asthcsa and pneumonia P 132, RR 32, ABG: pH 7.43, p02 78, pC02 35 

on 40% O2 by oask. 

600 30/M Pneuconia congestive hearv failure, P 110, RR 28, ABG: pH 7.55, 
p02 78, PCO2 24, HCO3 22 on 3L 02- 

?GORY 5: SEVERE ACUTE METABOLIC ABNORMALITIES 
111 59/M Hypoglyceoia with initial glucose 0 ogZ by Cbesstrip, after 50Z 

glucose i.v. mental status remained abnortaal. 
157 26/F Diabetic ketoacidosis, T 95.4*, ABG: pH 7.26, p02 106, pC02 26. 

HCO3 11, WBC 17,000/na3. 
i/0 55/F H>:oglycenia, deleriua, initial glucose 9 mgX. 

373 42/F Ascites, hyponatreala (serum Na 112 meq/L), hypoxia, ABG: pH 7.51, 

76, PCO2 22, WBC 13,700/nKa^. 
410 40/M Hypoglycemia, glucose 2 mgZ. 

448 40/M Diabetic ketoacidosis, ABG: pH 7.25, p02 130, pC02 23, HCO3 10, 

P 140, BP 90/60. 

481 53/M Diabetic ketoacidosis, ABG: pH 7.28, p02 85, pC02 29, HCO3 14. 

537 SO/M Pancreatitis with metabolic acidosis, ABG: pH 7.34, p02 123, 

PCO2 26, HCO3 14. 

541 56/M Metabolic acidosis with initial ABG: pH 7.12, p02 140, PCO2 30, 

HCO3 10. 

CATEGORY 6: SEVERE ANEMIA OR ACUTE INTERNAL BLEEDING 

88 44/M Upper GI bleed, Jehovah's Witness, refusing blood transfusion, 

hematocrit 24Z, P 144. 
90 74/M Gross hematuria, hematocrit 23Z, ~' 95.8*. 

236 33/m Coombs positive hemolytic anemia, hematocrit lOZ, BP 100/50. 
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Study 4 Age/Sex Unstable Clinical Paraocter(s) 

343 34/F Right lower lobe pncuoonia, vaginal bleed, hcnatocrit 21Z. 

424 53/F Upper CI bleed. BP 90/70 initially, hematocrit 17Z, stuporous. 

metabolic acidosis (HCO3 17). 
462 30/M Upper GI bleed, hcoatocrit 232. required i.v. vasopressin and 

2 units packed cells before transfer. 
560 58M Upper CI bleed. BP 90/64. T 95.9% heoatocrit 29%. 

576 37/M Hcnoptysis of 700cc. Hb 11.5 gnZ. 

'"^^^^GORY 7: SERIOUS ACUTE INFECTIONS 

•>1/F Rectal bleeding, hcoatocrit 27%. T 104*, AEG: pH 7.53. p02 67, 
PCO2 29. HCO3 24 on rooa air, WBC 19.000/mn^. 
58 21/M Diabetes mellitus with pneumonia. RR 32. T 102. 3», WBC 2 6.500/ mn^. 

368 21/M Diabetes oellitus with T 101*. possible septic shoulder, WBC 28.500/oio3, 

406 53/M Lung cancer, T 95», RR 3?., BP 90/70, ABC: pH 7.42, 63. pC02 32 

on 3L O2. 

432 29 /M Hepatitis vith coagulopathy and GI bleed, hematocrit 30X. T 100.5*, 

BP 106/50, WBC l7,000/ina3, 
584 40/F Meningitis, WBC 13,700/mm3. T 103*. 

CATEGORY 8: SEVERE HYPERTENSIVE CONDITIONS 

3 36/M Acute cerebrovascular accident, initial BP 230/130. 

142 26/M Hypertension with initial BP 212/150, over-taedicated, BP dropped 

to 102/90 25 minutes later. 
225 36/M Hypertension u h cpistaxis, initial BP 240/i70. 

587 49/F Hypertension and congestive heart failure. BP 240/180, ABG: pH 

7.35, p02 59. PCO2 30. 
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TRANSFERS TO A PUBUC HOSl'ITAL 

A Proipective Study of 467 PatienU 

Robert L. Schiff, M.D., David A. Ansell, M.D., James E. ScHtx>ssER, M.D., Ahamed H. Idris, M.D., 
Ann Morrison, M.D., and Steven WHrrMAN, Ph.D. 



Abstract In recent years there has been a dramatic in- 
crease in the number of patients transferred to pgblic hos- 
pitals in the United States. We prospectively studW 467 
medica] and surgical patients wtw were transferred from 
the emergency departments of other hospttats in the Chi- 
cago area to Cook County Hospital and subsequentfy 
admitted. 

Eighty-mne percent of the transferred patients were 
Wack or Hispanic, and 81 percent were unemployed. Most 
(87 percent) ' ^re transferred because they lacked ade* 
Quate medical insurance. Only 6 percent of the patients 
had given written informed consent for transfer. Twenty 
two percent required adrmsskMi to an intensive care unit. 



usually within 24 hours of arrival. Twenty-four percent 
were in an unstable clinical con^'^lon at the transfemng 
hospital. The proportion of transferred med»cal*service pa< 
bents who died was 9 4 percent, which was significantly 
h^her than the proportion of medicaf -service patients who 
were not transferred (3 8 percent, P<0.01). There was no 
significant difference in the proportion of deaths on the 
surgical service between patents who were transferred 
and those wtw were not (1.5 vs. 2.4 percent). 

We condude that patients are transferred to pubbc hos* 
pttats predominantly for economy reasons, in spite of the 
fact that many of them are in an unstable condition at the 
time of transfer. (N Engl J Med 1986: 314:552-7.) 



THE transfer of patients from one hospital to an- 
other IS a widespread practice throughout the 
United States. Transfer is considered appropnate 
when there is a need for specialty or tertiary care that 
IS unavailable at the transferring hospital. Inability 
to pay for hospital services is also regarded by some as 
an acceptable reason for the transfer of patients from 
private to public hospitals. This has been a longstand- 
ing practice m such cities as Chicago, Oakland, Los 
Angeles, Dallas, Atlanta, and Washington, D.C.*'* 

In recent years there have been increases in the 
number of interhospilal transfers of patients to public 
general hospitals across the United States. In \Vash- 
ington, D.C., for example, transfers from pnvate hos* 
pitals to District of Columbia General Hospital rose 
from 169 to nrarly I(XX) annually" between the years 
1981 and 1984; similar increases have been kiOtcd in 
other cities.'^ At Cook County Hospital in Chicago, 
the number of interhospital transfers has risen stead- 
ily from 1295 in 1980 to 2906 m 1981, 4368 in 1982, 
and 6769 in 1983. 

These increases in the numbers of transfers have 
occurred during a penod of cutbacks in federal and 
state health care funding for the poor. Some have ex* 
pressed concern that economic considerations may 
take precedence over patient well-being as a major 
determinant of hospital transfer policy*'"''' There 
have also been reports that delays in treatment may be 
harmful to some patients."*'* Interhospital transfers 
for economic reasons cause such delays and may 
therefore have detrimental consequences for patients 
in some cases. 

liroca the Dimi«4 oT CmnJ Me(iKuw tni Aduh Emrjncy *rmcti, De 
pcruncM oT Mc^iCtfte, Cook Coveiy Hwpiul. u>d &c CcMet tot Utbin Affun 
aflij(V4)C]rR<t«iJXb,Nord)wcUcmUuven4ty.auc«to Addreu rrpnoi requeite 
lot/r.Scfclotwft, Adult EiWfte«cyScfVicct.CookCowM]r^^t*t' 
Himscn St . Cbaio. IL 60612. 



This report describes a prospective study of pa- 
tients transferred to a public general hospital. Five 
hundred patients consecutively tran..ferred to Cook 
County Hospital from other hospital emergency de- 
partments in the Chicago area formed the study sam- 
ple. We present a demographic profile of the trans- 
ferred patients and report the reason for patient 
transfer, whether there was admission to the intensive 
care unit, the^length of hospital stay, patient cliai^es, 
and outcome. In addition, we evaluate the stability of 
the patient's condition at the lime of transfer and ex- 
amine various a&pects of the transfer process, includ- 
ing treatment delay caused by transfer and the in- 
formed' consent procedure. Finally, we report the costs 
inc.urred by Cook County Hospital as a result of these 
transfers. 

Methods 

The study was conductrd at Cook County Hospital, Chicago's 
only public general hospital, ^hich had 1342 beds. 40.076 admis* 
sions, and 242,000 emergency-department visits in 1983. Data >« ere 
collected on 500 consccu(i%e aduh patients y>ho were transfeiretl 
from another hospital's emergency department (o Cook County 
Hospital fro. November 20, 1983. (o January 1, 1984. and subse> 
quently admittwi to the medical or surgical services. Excluded from 
this studv were patiei^ts admittetl (o (U obstetncal, g>neco|ogic, or 
pediatric services 

The transfer process was initia'ed by a phone call from the trans* 
fcnng hospital to our emergency department. During ihis call, a 
medical or surgical resident filled o<jl a transfer form with the name 
of the patient and the transferring hospital, vital s jns, a brief 
clinical summary, and the reason for the requested transfer. The 
resident cither accepted or rejected the iransfei request. Dunng the 
study penod, 93 percent of the requests for transfer were accepted. 
Reasons for refusal included that hospiialitatioa was not indicated, 
thai the patient's condition was not sufficiently stable to permit 
transfer (most frequ^nUy because of possible myocardial infarc- 
tion}, and that there was noncompliance with transfer protocols 
Neither the ph)Sicians at the transferring hospitals nor those at 
the Cook County Hospital were aware that (his study was Uing 
conducted. 
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Abstract In recent years there has been a dramatic in- 
crease in the number of patients transferred to pgblic hos- 
pitals in the United States. We prospectively studM 467 
medical and surgical patients wtx) were transferred from 
the emergency departments of other hospttaEs in the Chi- 
cago area to Cook County Hospital and subsequentfy 
admitted. 

Eighty* mne percent of the transferred patients were 
blade Of Hispanic. &nd 81 percent were unemployed. Most 
(87 percent) ' ire transferred because they lacked ade* 
Quate medical insurance. Only 6 percent of the patients 
had given written informed consent for transfer. Twenty 
two percent required admission to an intensive care unit. 



usually within 24 hours of arrival. Twenty^four percent 
were in an unstable dinical coo<Mion at the transfemng 
hospital. The proportion of transferred medical'service pa< 
bents who died was 9 4 percent, which was signrficantly 
h^her than the proportion of medical'servicd patients who 
were not transferred (3 8 percent, P<0.01). There was no 
significant difference in the proportion of deaths on the 
surgical service between patients who were transferred 
and those wtw were not (1.5 vs. 2.4 percent). 

We conclude that patients are transferred to public hos- 
pitals predominantly for economk; reasons, in spite of the 
fact that many of them are in an unstable condition at the 
time of transfer. (N Engl J Med 1986: 314:552-7.) 



THE transfer of patients from one hospital to an- 
other IS a widespread practice throughout the 
United States. Transfer is considered appropnatc 
when there is a need for specialty or tertiary care that 
IS unavailable at the transferring hospital. Inability 
to pay for hospital services is also regarded by some as 
an acceptable reason for the transfer of patients from 
private to public hospitals. This has been a longstand- 
ing practice m such cities as Chicago, Oakland, Los 
Angeles, Dallas, Atlanta, and Washington, D.C.*'^ 

In recent years there have been increases in the 
number of interhospilal transfers of patients to public 
general hospitals across the United States. In \Vash- 
ington, D.C., for example, transfers from pnvate hos* 
pitals to District of Columbia General Hospital rose 
from 169 to nrarly I(XX) annually" between the years 
1981 and 1984; similar increases have been kiOtcd in 
other cities.'^ At Cook County Hospital in Chicago, 
the number of interhospital transfers has risen stead- 
ily from 1295 in 1980 to 2906 m 1981, 4368 in 1982, 
and 6769 in 1983. 

These increases in the numbers of transfers have 
occurred during a period of cutbacks in federal and 
state health care funding for the poor. Some have ex* 
pressed concern that economic considerations may 
take precedence over patient well*being as a major 
determinant of hospital transfer policy*'"''' There 
have also been reports that delays in treatment may be 
harmful to some patients."*'* Interhospital transfers 
for economic reasons cause such delays and may 
therefore have detrimental consequences for patients 
in some cases. 

Itoca the Dimi«4 oT CmnJ MedKUK wd Aduh Ernettncy *rmcti, De 
pcruncM oT Mc^iCvk, Cook CoMy HwpiUl. Ukd the C^fllcf tot UtbiA Affurt 
aflijlW)C]rRct<iitb,Nord)wcUcmUuven4ty.auc«to Addresi rrpnoi requests 
10 Ur. ScUotwf h. Adult Eiwftewy Scmces.Cook CowMjr Hospittl. lt)5 Weu 
Htmson St . ChtUfQ. IL £0612. 



This report describes a prospective study of pa* 
tients transferred to a public general hospital. Five 
hundred patients consecutively transferred to Cook 
County Hospital from other hospital emergency de- 
partments in the Chicago area formed the study sam- 
ple. We present a demographic profile of the trans- 
ferred patients and report the reason for patient 
transfer, whether there was admission to the intensive 
care unit, the^iength of hospital stay, patient cliai^es, 
and outcome. In addition, wc evaluate the stability of 
the patient's condition at the time of transfer and ex- 
amine various a&pects of the transfer process, includ- 
ing treatment delay caused by transfer and the in- 
formed' consent procedure. Finally, wc report the costs 
inc.urred by Cook County Hospital as a result of these 
transfers. 

Methods 

The study was conducted at Cook County Hospital, Chicago's 
only public general hospital, which had 1342 beds. 40.076 admis* 
sions, and 242,000 emergency>de[>artment visits in 1983. Data >« ere 
collected on iOO conseculi%e adult patients y>ho were transfeiretl 
from another hospital's emergency department (o Cook County 
Hospital fro. November 20. 1983. to January 1, 1984. and subse> 
quenlly admiltwi to the medical or surgical services. Excluded from 
this studv were patiei^ts admitted (o lU obsieincal, g>neco|ogic, or 
pediatric services 

The transfer process wit initia'ed by a phone call from the trans* 
fCTtng hospital to our emergency department. During ihis call, a 
medical or surgical resident filled out a transfer form with the name 
of the patient and the (ransfernng hospital, vital s jns, a brief 
clinical summary, and the reason for the requested transfer. The 
resident cither accepted or rejected the transfei request. Dunng the 
study penod, 93 percent of the requests for transfer were accepted. 
Reasons for refusal included (hat hospiialitatioa was not indicated, 
thai the patient's condition was not sufficiently stable to permit 
transfer (most frequ^nUy because of possible myocardial infarc- 
tion}, and that there was noncompliance with transfer protocols 
Neither the ph)Sicians at the transferring hospitals nor those at 
the Cook County Hospital were aware that this study was being 
conducted. 
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I>uii( c the iiud) pf r>«)d. 602 aduU mrdical and lur^ical paiitnis 
vktn iutkSfttttd fromothrr hotpiuh to our rmrrKcncy drparimtnu 
and SCO '*rr( admitird. Driailrd roirw of thf hoiptial records 
idrniifin* I6|hiii<-nis who did rtoi mrciour study cnitna and wtrt 
thtHou rvdudcd. <t%hx brcautr ihe> Mcrr inpaiitnt irantftrt, and 
(tjtht bf<au»f thc) \%rrr not irantfm (o ihc medicat or sur(p> 
ral srmtr. Inpaiirni charts \%rrr locaiM lor 467 cf the 484 paiicnis 
(96p(rr<n(l. Thm 467 patirnis <«r.tiiiuitt1 iKc xudy populaiton. 

Each fA*teni Mas idmiifird p<^>sprciivYl) by daily rr\irw of the 
Cool Count) Hospiial rmrr](cnc>*d*paiimrni records, transfer 
forms, hospiul admission rrcordsi and trauma' unit admusion 
book. Patient intenieMrt ^ere conducted bv one of the four invests 
gating phvsKiansd) A., A I .RS„orj^ ) or a fourth') ear medical 
student (AM usually Mithm the fiest 24 houes of admission. The 
interview tnvt \cd questions about employment, insurance itatus, 
and wl«ether the patient had been informed of the transfer and had 
given coivvnt. After discharge, data were abstrac'ed .'rom the trans* 
fer form, the iransfening hospital's emergeiKy>depa.iment record 
(photocopies of whieh were usually sent wiih the patients), the 
CooV Count) liMpiial's emergency>depaiimeni rccordi ard the in* 
patient chart, Items that were abstracted indoded basic demo- 
graphic data, vital signs, laboratory data, and the timr* and dates 
of all major hospiiAl emergency •department and wara admissions 
and dischargn of the patients. The physician invcigaton were not 
involved in the care of the study {>it.'ents. 

The assnsme^t of the snbility of the patient's condition was 
based on review vf the clinical information available in tU records 
of the transfer 11.-.^ hosptial. All patients whose condition was classi* 
fied as unstable had clea,' evidence of at least one of the blowing 
conditions at the transfernng hospital shxk (systolic blood prei' 
sure <I(X) mm llg in a patient with the dinical signs of shock): 
acute cardiac or respiratory insuflidency (arterial partial pr*Mure 
of ovygen <C0 mm Hg, respirator ^ddosis, or evidence of severe 
rnpirator> dutres*). severe acute metabolic abnormalities (dubetic 
ketoacidosis or other uncr^amed causes of metabolic actdotu. 
h>pogt)cemia,or sevtre hyponat.*emia)> abnormal mental sutusor 
focal neurologic deficits cautet* by trauma; abnormal mental status 
or acute complicated cerebrovascular accidents of nontraumatic 
origin, sev ere anemia or active inlerr al bleeding (with evidence of a 
dropping hematocrit or hematocnt <25 percent, shock, or blood 
lojs >55o ml), severe traumatic injuries (with evidence of shock, 
blood lo^'S >f OO mil a low or dropping hematocrit, vital*crgan or 
vascular injury, unstable spinal fraCurn, Hail chest, or severe facial 
burns); aruie abdominal conditions vtriih signs of pentonitu or per* 
(oration; severe hypertension (blood pressure >200/l30 mm Hg, 
Mith signs of end -organ damage); or potentially life>threatening 
infections (including menmgitiSt suspcvled sepsis, or complicated 
infections in diabetic patients or other compromised hosts). 

All data from the transfernng hospital v»ere reviewed by one of 
the four investigating physicians to determine stability status* The 
patients whose condition was thought to be unsuble were then 
presented to the ttiree other project physicians. For any patient's 
corMtition to be elassified as unstable, the other three investigators 
had to cor<cur after reviewing the pertinent clinical data. If even one 
physician did not concur* the patient was clauified as r'Jtble. Pa> 
ttents with surgical diagnoses whose cocvditicn was thought to be 
unstable were reviewed secondarily by a board-certified general 
surgeim> Surgical patients were considered >n an unstable conc^Mion 
onlv if all five clinicians agreed. 

Treatment delay was defined as the lime that elapsed from the 
iransfcr-reque.'t phi. ,t call to Cook County Hospital until the time 
(he patient was discharged from the Ctok County Hospital emer* 
gcticv department. The phone call marked the point at v%hich the 
physician at ihe transferring hospital decided that the patient 
should he transferred to Ox>k County Hospital. The diKharge time 
from our emergenc> department represented the point at which the 
patieiii Mat actually admitted to the hospital for definitive treat 
mem 'Vclivitics during the interval between these two events in- 
(luded calling for the ambulance, transportatioo of the patienr to 
ami from the ambulance, the ambulance ndci registration and reex* 
amiiiaiion at Cook County llospitali and repeat or additional roent* 
geiMicrjphy or laboratory tests i' leeded. This elapsed time consti- 



tuted the additional delay in treatment caused by the trans'" 
process. 

The data were abstracted by the invniigatinj; phvsioans, entered 
on specully prepared and pretested code sheets, and then entered 
into a Control Data Corporation Cyber 170/730 sysKm at North* 
western University under the supemston of one of us who is the 
project epidemiologist (£ W ) Five percent oi the charts were 
rand<'.nly Klecied and rrcoded to etamine the accuracy of the aly 
stracting proceu There was a 92 percent rate of exact agtee* 
ment between the recoded and onginally coded items. All data 
wrnt through three separate editing programs dnigned to ensure 
accuracy and consistency All data items %vere not always avail' 
able for each patienu and percentago wxre therefore based on 
the number of patients in each category for whom data were 
available. 

Statistical ints have been computed as chi-square v«ith I drgree 
of freedcn (corrected for cootinuity) unless otherwise specified, 

Results 

D»mo gr tphlc Dita 

Forty*two hospiiais- transferred (he 467 pa(ien($, 
sending between I and 36 each (median, 6). The aver> 
>gc age of these patients was 36 yeats, and 78 percent 
were male. Seventy'scven percent v^rc black, 12 per* 
cent Hispanic, 10 percent white, and 1 percent of oth* 
er ethnic or .racial origin, Eighty^one percent of the 
patients Wwfc unemployed, 11 percent worked ^ull 
lime, and 8 percent worked part time. 

An evaluation of the medical>insurance status of 
430 of the pati^iits showed that 46 percent were recipi> 
ents of aid from the Ilhnois Department of Public Aid 
(this includes Medicaid), 46 percent had no insur* 
ance, 4 percent had private insurance, 3 percent had 
Medicare, and 1 percent had other, miscellaneous 
coverage. In comparison, 30 percent of all the 40,076 
persons admitted to Cook County Hospital in 1983 
had no health insurance coverage (P<0.0001, Fig, 1). 
Nationally, only 8.2 percent of patients in short'terni 
general hospitals have no insurance.'^ 

The reason for transfer given to the Cook County 
Hospital resident in the transfer^request phone call 
was lack of insurance for 87 percent of the 245 patients 
for whom this information was available. The need for 
tertiary or specialty care was given as the reason for 
transfer in < percent of the cases, a lack of beds at (he 
transferring hospital m 3 percent, the patient's request 
in 1 percent, and other reasons in 5 percent. 

RMouro* and Pmtont Outcom* 

Seventy-three percent of the patients w:re admitted 
ii the suigical service, and 27 percent to the medical 
service. Of those admitted to the surgical service, (he 
majonty wr: admitted to th^^ trauma (53 percent), 
orthopcd . (20 percent), general surgical ( 1 2 percent), 
or neuro»jrgicaI services (4 percent;. Ekven percent 
were admitted to other surgical services. l'wenty*twa 
percent (104) of the study patients were admitted to 
an intensive care unit during their ho<ipitalization, 
most of these (88 percent) within the first 24 hours. 
The average length of hospital stay for the itu^y pa- 
tients was OVi days. 
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INtURAtlCC STATUS 
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Flgurt 1. Otstnbution Aooor^ to MtdicsPlnsurinc* SUtut o( Trsntftrrtd Pib«nts 

«n(} An PsMntt Admrtsi to Cook County Hosptal in 1M3. 
Iho di«tnbut>Ofts ol tt>s two groups . /ff signlflcantV drfttr^ 
P<0 O^Ol). as vs th« propoftons h ssch Insuritfwf c«l«i^ oor»k}fr^ 
IB^ Dftpvtmsnt c< Pubic Aid (IDPA). P<0 05: no insurano*. prtvsto h\tur«nc<». and 
Mwlicvs. P<0 0001: and othsr ir«urancs, P<0.001). 



condition, with their key dinical 
features.* In soit.f. patients, treat* 
ment was initiated before transfer, 
but definitive treatment was usual* 
ly not begun. Examples of defini* 
tive :.iU>ures not begun indude 
emergency surgical procedures (e.g., 
exploratory surgery, repair of vc*' 
sels or vital organs or both, and 
craniotomies), antibiotic therapy, 
and emergency invasive diagnostic 
tests. 

The fatality ratio was 7.5 per* 
cent (8 of 106) among the patients 
in unstable condition and L5 per* 
cent (5 of 329) among those in 
stable condition (P<0.005). Near* 
ly39 percent of the unstable pa' 
tients (41 of 106) were admitted 
to an intensive care unit, as com* 
pared with 14.6 percent (48 of 329) 
of the stable patients (P<O.OOI, 
Table 1). 



Cook County Hospiul uses an all'tndusive djlly 
rat* for all patient charges (c g., room, board, physi- 
cians. laboratory, and ancillary services and supplies) 
of $630 per day for patients on the wards and $1500 
per day for patients in the intensive care unit. The 
total charges for the transferred patients, based on the 
actual number of thor intensive care and ward days, 
amounted to $3.35 million. 

We also evaluated patient outcome. Seventeen 
(3.6 percent) of the study patients died dunng the 
hospitalizatioi. An additions! 18 (3.9 percent) were 
discharged to a chronic care fadlity. The proportion 
of transferred patii nts admitted to the medical ser\'- 
icewho dicd was 9.4 per:ent (12 of 128), whereas 
the proportion of non* transferred medial* service pa- 
tients admitted to Cook County Hospital during the 
study pcnod who died was 3.8 percent (43 of 1 120) 
(P<0.01). Tlie proportion of transferred surgical pa^ 
tienis who died was 1.5 percent (5 of 339), which 
IS not significantly different from the proportion of 
non* transferred si<rgical patients (2.4 percent, 28 of 
1M9) admitted < " rg the study penod (P>0.10, 
Table 1). 

tnttabillty and TrMtmci.! IMay 

We made a elinical assessment of the stability of the 
patients' condition based on the transferring hospitals' 
records. Of the 467 charts reviewed, 435 (93 percent) 
had suflicient information to make a determination of 
stability. Of these, 106 patients (24 percent) were clas- 
sified as being in an unstable condition. Table 2 lists 
20 randomly selected patients wll.o were in an unstable 



Trantlvr ProoMt 

The transfer process resulted in 
an average treatment delay of 5.1 
hours (range, 1 to 18 hours; median, 4.6) after the 
need for hospitalizatton had been determined at the 
transferring hospital. A signed informed consei'.t for 
transfer was present in only 25 j percent) of the 
437 transferrin g*hospital records that were available 
for review; 21 of these were from a single hos* 
pital. Thirteen percent of the patients we interviewed 
reported that they were not informed in advance 
of their impending transfer to Cook County Hos* 
pttal. Of those informed of transfer, 36 percent report* 
ed that they were not told why tliey ^verc being 
'^ansferred. 

When the reason for transfer was known by (he pa* 
ttent, it was frequently different from the reason given 
to the resident at Cook County Hospital during the 
transfer*request phone call. For example, when "no 
insurance** was the reason reported for transfer, there 
was a discrepancy between the frequency with which 
this reason was given during the requesting phone call 
(87 percent) and the frequency with which it was re* 
ported by the patients (64 percent) (P<0.001). 

Thirty-four percent of all patients were transferred 
from leaching hospitals. Thirty* five percent of the 
patients in an unstable condition were transferred 
from teaching hospitals. For 99 percent of the unstable 
patients transferred from nonleaching hospitals, there 



*S<cNAf$docwBnMDO 0()74fofM*(«p«tc««f (uppkmcflU/ymtKiulo* 
th 106 fttitm u u uMUbk ccoOmm, Onkr (f<x» NAPS c/« M>cro6(t< 
fMtcujcm. fO, Dm >5|>. Gnnd Ccwnl Sum*. Kcw Ycri(. NV 10161 
KcflMl ui t<^MC« (la U S fwAit dSy) s7 75 (or pbotocof^n otUtot 
ficte^ Owitde U.S. ud CMkli tSi pcnUfe of S4.Mai.30 tot McroAd< 
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H*n»iv« Cv« Unrt (Kn;) and th« PropoctiOn Who Oi»d. Acco^ 
mg «o and SUbiM/ FUtog. 
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was a closer leaching hospilai ihan Cook County 
Hospiiai. 



Discussion 

Reductions in fedcrai and suic funding for medical 
care began in earnest in 1980. Sinec thai lime, dam jgc 
to ihe finanei;.! integrity of public hospitals and to 
the uell'bcing of pailents has been predleled and re» 
ported.'^*" The marked increase in 
the number of palleni transfers to 
Cook County Hospilai since 1980 
coincides uith these cutbacks. I Jos* 
pilal re»r,.bur$enient by the Illinois 
Deparlmeni of Public Aid is dcicr- 
inincd by the patient's category of 
public aid. In Illinois, as a result 
of a 1983 publiC'aid cutback, total 
hospital rei ml) ursenient for a single 
hospitalizalion was limited to $S00 
for those in the General Assis:ancc 
category, uIk) rccciv-c the most limit- 
ed form of public aid." 

Most (88 percent) of the rtwipi. 
cms of aid from the Illinois De- 
partment of Public Aid who v%crc 
transferred to Cook County Hospi- 
tal ucrc in the General Assistance 
category. In fact, public'aid recipi* 
cnls transferred to Cook County 
HospittS v%ere more likely to be 
receiving: Central Assistance than 
were ail the publie*aid recipients 
.ndmillcd to our hospital (38 per- 
cent) in 1983 (P<O.OOI). Nearly 
half the patients transferred had no 
I'calih insurance. Our study pa* 
, ems were also more likely to have 
had no insurance than all the pa* 
tienis adniilled to Cook C«>unty Hos* 
pitalin 1983 (Fig. I). 

The ,;reai majority of the pa» 
lienis (87 percent) were transrcTTcd 



because of lack of insurance. Although data on the 
reason for transfer were available for only 243 of the 
study patients (52 percent), our analpcs suggest that 
this subgroup was reprcsenlaMve of the entire study 
sample. Regardless of the service of admission or the 
stability status, the distributions of reasons for trans* 
f».r were similat. The predominance of transfers made 
because the patient lacked insurance supports ihc con- 
tention that the increase in the number of transfers to 
Cook Cour.»y Hospilai and other public hospitals 
since 1980 has been Mributablc to economic reasons. 
Although 89 pcxcm of the transferred patients were 
black or Hispanic, we ucre unable to determine 
whether race was a fac:3r in the decision to transfer 
independent of insurance status. 

A noteHt)rthy and unexpected finding was that ihc 
proportion of the transfenvd medical 'Service patients 
(9.4 percent) who died was more than twice ihai of ihc 
patients who were not transferred ^3,8 perccnl) during 
the study period (P<0.0|). Although this study did 
not attempt to determine the cause of this morta.ity 
difference, the transferred patients may have had a 
different ease mix or been more severely ill, or some 
aspect of the transfer process, such as treatment delay, 
may have affected outcome adversely. 



TaM 2. CkacaJ Ftaturn ol P«t^ in Unstabl* CofV^ Transltntd 
to Cook County Hospit'*. 
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The absence of a dififcrcnce in ihc morialiiy of 
transferred AS compared with non-iransfared surgical 
patienu may have resulted from ihc preponderance of 
patients with trauma in the surgical jroup. It is well 
VncM-n thai mortality among such pticnts is highest 
ou.Sng the first three hours after injury, when 60 per- 
cent of death* from trauma occur." Thus, the most 
severely injured patienu with trauma may not have 
aufvivTd long enough to be transferred to Cook Coun- 
ty Hospital. 

According to our criteria, 24 percent of our study 
population were in an unstable condition at the trans- 
ferring hospital. It ts often difficult '»o determine the 
»c\'erity of Illness and the potential staoility of serious, 
ly ill piticnts."-" Objective stvcriiyof-illneM scales 
are available tor specific types of i nesses,'*"** but 
there art no scales that have been i. ' J prospectivel* 
i'> a population with the di» ersity of conditions that 
ours represented. Thus, the criteria we used ir.wlved 
the clinical judgment of trained physicians about the 
urgcr.cy of immediate medical or surgical treatment. 

Our requirement that all reviewing phpicians agree 
selected against the likelihood that a patient's con* 
dition would be dauifted as unstable. There was un- 
certainty about the condition of 39 patients, and they 
were classified as being in a stable condition. Thus, 
the 106 patienu we classified as being in an unstable 
condition may have represented an underestimation 
of (he total number of patients in unstable condition 
X* ho were transferred to Cook County Hospital during 
the study. That the patienu elAii).^ed by us as being in 
an ur.stable cotidition had a significantly higher mor> 
tality rate, were significantly more likely to be ad- 
mitted to an intensive care unit (Table 1), and had 
significantly longer hospital stays (14.7 vs. 7.7 days; 
t - 4.18, 1»<O.OOI) than those wc classified s.s stable 
suggests that our rating system is valid. 

For appropriately selected patienu, ihe benefit of 
transfer to another fadlity may outweigh the risk.'-* 
TJie patient- iransfer guidelines of the Chicago Hospi- 
tal Council siipubte thai pauent well-being must uke 
precedence over all oiher reasons for transfer.'' Tlic 
Joint Commission o- Accreditation of Hospitals re- 
quires that "(l)ndividuals shall U accorded impartial 
access'to irealnienl or accommodations ihai are avail- 
able or medically indicated regardless of race, creed, 
sex, national origin or sources of payment for care.**** 
Our (lata suggest that these guidehncs are infrequent- 
ly adhered to in transfers to Cook County Hospital. 

Tlie mean treatment delay caused by the transfer 
process in this stu^y was 5.1 hours. Although our 
study did not assess the eflf-ct of treatment delay on 
patient outcome direcily, treatment delay has been 
slio^n to afTeet outcome adversely in patiertts with 
certain conditions.***'*'" 

In addition to t re a intent delay, wc reviewed the tn- 
formed-consent process. Tl)e American Hospital As- 
sociation's Palient't Ml of Rights states that "when 
medically permissible, a patient may be iransfer re<i to 
another fjciliiy only after he has received complete 



Information and explanation «>ncernir^ the 'weeds for 
and aliemaiivcs to such transfer."** disturbing 
number of patienu reported ihat they ifere not in- 
formed of their impending t'^n^fer or v.ire not told 
why they were being iransferred to Cory: t bunty Hos- 
pital. For most, there w>t -^o cvW. \xx^ 
formed consent to the trans^ 

Another important issK fecx on 

public hospitals of •conotr. jfiling to 

Cook County Hospi- 'data n a similar 

disinbution of insurance co\T«ge. W percient of the 
S3.35 million charged lo the transff/rcd patienu, or 
S2.8I million, wu nonreirtbursa! tc. Thur we esti- 
mate that m 1983 the noweimbufsable co^^ lo Cook 
County Hospital of proxicmg care to (ransferrtd pa- 
tienu was S24. 1 million, or V2 percent of the total 1983 
operating budget. This does not inelud the cost of 
care for transferred patients admiurf 1 1 the obstct* 
riev, gynecologic, or pediatric service, or for in- 
patient transfers. Neither does ii reflect the cost of 
care for patienu referred lo Cook Couniy Ho:«}ital 
from other hospitals and not cHmitted. Tliese non« 
reimbursable services represent a shift of cosu from 
Chicago's private hospitals to a financially strapped 
publi- hospital. If our patients are representative of 
medical and surgical emergency-department transfers 
in other areas of the country, extrapolation to a na- 
tional level suggests an annual cost shift of hundreds 
of millions of dollars from the private to the public 
sector, Whh prospects of further cutbacks in federal 
and state support for health care, ve expect the trans- 
fer for economic reasons of patients with liulc or no 
Insurance coverage lo continue. 

We conclude that patients are transferred to Cook 
County Hospital from other hospital emergency de- 
partments predominantly for economic reasons. Tl>e 
fact that many patients arc In a medically unstable 
condition ai the ilnr.e of iransfer raises serious que* 
lions about the private health sector's ability to con- 
sider the condition and well-being of patients objee- 
lively, given the strong economic Incentives to transfer 
the uninsured. Ttiedelay in providing needed medical 
services as a result of the transfer process represents a 
serious limiiaiion of the access to and quali:; health 
care for the poor. 

b''********^ ^ l«hftK*t IMIUUKC. la 

\\tllrni Buttrr tot mrdKsl-rrfocdi a»$tttinff. and lo |)r \Unm\ 
Mr>homuli fi>r cduhkI in thr plannin| iiul romril^tMi U ihr 
itud^. 
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Special Communications 



Patient Dumping 

status, Implications, and Policy Recommendations 

OavkJ A. Anse«. MO. Ptibetl L Schtft MO 



DURING the past five years, there 
have been dramatic increaset in patient 
d umping Uirot'shout the United States. 
Patient tnuiAf^rs increased ftvm 70 per 
roondi in 1962 to .nore t/un 200 per 
nu>nth in 1963 in Dallas'; bom 169 per 
year to 930 per yea/ from 1961 to 1985 in 
W^ahington, VC(W(uhingUm l\>tt, Feb 
27, 1966, p Any, and, in Chicago, from 
1295 per yeat ;n 1960 to 5652 per year in 



FofdWoriai coftnnt — p 1519. 



1984. Initial reports of thia escalating 
problem vTere from large urbnui pubbc 
hrspitals, and it has ncm also been 
reported in amaUer dties and nnl 
areas {Wall Street Journal, Mardi 8, 
1965, p 27X^ Bitient dumping h:<s been 
recently documented at more than 40 
public hospitals in IVxas alone/ We 
define patie nt dumping as the denial of 
Cff* Unutatki) in the provision of medical 
services to a patient for economic rea- 
sons and ihd referral of that paU'ent 
elsewhere. Common reasons for patient 
dum;»ng indude the absence of or insuf- 
fident medical insurance and the lack of 
an admission deposit. In addition, pa- 
tienls with ^Undesirable' conditions 
(iuch as intoxication or overdose condi- 
tions) mi^ be the Nictims cC paU'ent 
dumi»ng.Inth5sartidc.»- focus on the 
dumi»ng of patients in r.«ed of eme^ • 
gency care. 

Several recent studies have detailed 
the types of patients and settings in* 
volved in the emeigency department 
dumping of patients. A study* at High- 
land General Hospital in Oakland, Cahi; 
found that of 458 patients transferred to 
the emergency department from other 
hospitals, 63% .Mi no insurance, 21% 
had Medicaid, 13% had M^iCktre, and 
only 3% >jui private insurmce. "niis 
study also presented evidence that a 

PrmtrfCf 0««4nm«t c< M«<)CiAe, Cook Courfy 
Ho*t>'U'.ClK*0O 

Coo((Cour(yHosp<« tS)$WKarrrunSt Cf»c*oo K. 
60612 (Or 
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disproportionatel/ large number u* 
transferred patients were minorities. A 
study* of 1021 patients transferred fmm 
other hospitals to the emergency de- 
partnnent of Parkland Memorial Hosi»- 
tal in Dallas found that 77% of the 
transferred patients lacked t}urd-pa.-ty 
coverage. A study* from Cook County 
Hospital in Chicago of 467 patients 
timsferred to the emergency depart- 
ment from other hospitals found that 
the transferred patients were predomi. 
nanUy black or Hispanic (89%X were 
largely unemployed (81%X and were 
usually transferred l«caus« th^y lacked 
a jequat« health iiisurance (87%X 

Representati^'es from the private 
health sector have challenged the con- 
tention that patient dumping is a wide- 
spread problem. ThC7 contend that case 
reports of patient dumping are anec- 
dotal and represent rare isolatrl ind- 
dents Uxmg Beach Preti-Tetegram 
July 6-16, 19eOX' TTie time largest 
transfer stuues^*** suggest the op- 
posite, ie, that patient dumping is a 
widespread, underrecogmzed problem 
that has become accepted and institu- 
tionalized in the United Stries. Extrap- 
olating from data in available studies,^' 
we estimate that «£0000 patients in 
need of emergency care annuaUy are 
transferred for economic reasons. 

ConcerTt5 have iKen expressed that 
patient dum[»ng will soon increasingly 
affect other patient pqxilations as a 
result of cost<utting efforts and of cut- 
backs in the Amding of federal, state^ 
and local health care programs. IMient 
dumping by unprofitable diagnosis re- 
lated groups has been pred:cted' and 
dumping of Medicaid patients (CAioi^ 
JH6«n*, March 9, 1986, section 2, ^ »• 
Chicago 7)ribune, April 3, 1983, section 
1* p 5; CAtco^ Defender, Dec 14, 1981, 
p zy and a patient with the acquired 
immunodefidency syndrome^ has been 
reported. 

Economic, Ettilcal, end L*giil laauM 

Rapidly nstng health care -^ts in the 
ld€Os and 1970s ha>-e led to efforts to 



decrease health care spending in the 
198&«. Cutbacks in government health 
programs for the poor and elderly (such 
as Medicaid and Medicare) have been 
shown to have dsleterioua health ef- 
fects. Evidence indudes an increase in 
tlie incidence of lor birta wdght,*" 
{premature discharge of Medicare pa- 
tie*^,* the worsening h^th status of 

a. lents following Medicaid cuts.** and 
escalating patient dumping (Wall Street 
Journal, fitard) 8, 1985, p 27X' 

R^ient dumping has had a nm'or 
financial impact on public hospitals. In 
Chicago, transfers to its emergency de- 
partment of patients from other hos]^ 
tab who required medical and surgical 
care cost Cook Col ^y Hospital an esti- 
mated $24.1 million in 1983 in uncom- 
pensated care.' If the )iatients trans- 
ferred to Cook County Hospital are 
,representa:!ve of the patients trans- 
ferred to public hospitals nationwide, 
the cost to public hospitals in the United > 
States just of transferred patients re- 
quiring medical and surgical care would 
be $1.04 billion annually. This consti- 
tutes a direct shift of costs from the 
pn>'ate health sector to financially trou- 
bled public hospitals. ITiis $1.04 l»llion 
estimate of costs woukl be substantially 
higher if patients requiring pediatric, 
obstetric^ ^logic, and psychiatric 
care were induded. 

Ethical and legal guidelines to pro- 
tect patients from dumping do exist. 
The Joint Commission on Accreditation 
of Kospitals" states that "individuals 
shall be accorded impartial access to 
treatment or accommodations that are 
available or medically indicated, re- 
gardless of race, creed, sex, national 
origin, or sources of payment for care." 
The emergency care guiddines of the 
American College of Emergency Physi- 
cians" state that 'cmerger/cy care 
should be provided to all patients w^U/- 
out regard to thdr ability to \ 
Htll-Burton legislation har set (odh 
community service emerger.cy carw 
requirements for ho8p. 'af^.7wenty-t%x> 
states ha\ie enacted staiale£ ^-ith scch 
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feitures as requiring hospitals to pro* 
v)de emtrgtncj ere rfgirrflessrf abil- 
ity to pay and requiring that patients be 
stabilized before transfer." There are 
also precedents for legil action against 
hospitals that fail to provide emergency 
care.*"* 

In addition, a recently passed federal 
anti-patient dumping law called Ex- 
amination and Treatment for Emei^ 
gency Medical Cor.ditions and >WMnen 
in Active Labor took effect on Aug 1, 
1986." This law apples to all paiienta 
who present to the cmerr^iKy depart- 
ment of a Medicare-partiapating ho$p:> 
taL P»s:ble penalties for % lolatlon cf 
the fedeial law include suspension or 
tenninalion of participation in the Medi« 
care program and a mwietary penalt)*. 

Ho>v-e>«r. in spite ci tht ethical and 
legal guidelines, measures to prevent 
patient dumping have many shortcom* 
ings and are often ineffective. HiI]>Bur- 
ton legislation includes commumty 
service a medical emergency and no 
eflectiNt means for enforcement.* In 
addition, the poor are usually not aware 
ct the Hill-Burton legislation^ commu- 
nity service emergency care require- 
roents; e^-en if they are av^-art d these 
requirements, they often lack access to 
legil assistance.* 

There are three central defidencies in 
stat^ Laws des!;nied to prevent dump- 
ing. TTie firs', vicsJcness b narrowness 
and lack f< ti<mty in d efiiuticns of u hat a 
medici J i ftiogency is. The second prob- 
lem is c'^'.r.tng what it means to stabilize 
ptr?t«^ before transfer. Many ot the 
laws cllow patients with emer- 
gency conditvcna to be transferred once 
their cond'^ion has been stabilized. As 
stated in an editorial in the New Eng' 
land Journal cf Medicint, *"slab•^•^ 
tion* of c mergeno taws is a notion used 
by hospital managers to justify 'jrans- 
fers for economic reasons, but U is an 
elu$i\'e and dvigerousconcept. '"Sto&t- 
lizt is a term that should not be definet^ 
at all in the context cf economic trans- 
fers, since the tnnsfer of emergenc>' 
patients sJv^'ays carries some risk. The 
third deficiency of these laws is that 
they often lack adequate means formon^ 
itonng and enforce ment. 

The federal anti>p^nt dunging 
law also suflfers from these deficiencies' 
Its definition of a» emergency medical 
condition uses general and Nmguetenns. 
Ii addition, the federal law pennits 
patients witJi emergency conditions to 
be transferred after being staltod.* 
Although it has only recently been en- 
acted, w belie\-e that momtoring, en. 
forcement, and the efrectl\'eness of this 
federal law will be crippled by these 
deficiencies. 

Moral and ethical guidelines to pro- 

JAM/^ MAtCniO. ?9C7— Vbl257. No il 



tect patienta are being increasingly 
ignored by hospitals giwn iXrmf; eco- 
nomic tncenti\Tes to transfer the urJn- 
surcvl At many pri\'ate hosp'talk emer- 
gency department*, pressure j placed 
on phy»dans to nhtin from admittmg 
uninsured patier/s." A patients con- 
dition might e>vn be misrepresented in 
effcrts to transfer them to a puUic 
ht«j»tal.*» The rights of indigent pa- 
tient* are frequently ignored in emer- 
gency departments decisions to trans- 
fer them. At Cook Tounty Hosi»tal, 
only 6% of tixisferrcd patients had 
evidence ci written informed consent 
for transfer.^ 

Mtd teil AtpKto of Patient Dumping 

The medicai xmplicatiOTis of patient 
dumping are serious and sometimes 
shocking. The foreLi^t is that patients 
in need of emergency car** <re denied 
appropriate treatment an i are being 
transferred for economic n*ions. TTiis 
practice has been well documented at 
se%m) public hospitals. Resear '^at 
Highland General Hospital in Ckjuind, 
CaH fou.id that 32% of transferred 
t»tients had their «%ll-being jeopar- 
dized by trar.sfen in that they either 
y,tn at risk fc bfe-threatenmg compb- 
cations or required immediate ther^ 
that voA delayed by transfer.* 

The administration of Paridand Me- 
morial Hospital in Dallas has reported 
that indigent patients are much more 
bkely to suffer unnecessary risk and 
ii^'ury during transfer. They also noted 
that U of 1021 patients died shortly after 
transfer to Faridand and that only one of 
the U had insurance.* At Cook County 
!!o$pital in Chicago, 24% oT transferred 
patients wer» in an unstable condition 
C the trans.emng F-Jspital. And, 22% 
a' the transferred patient- required ad- 
mission to an intensive care unit at Cook 
Cyunty Hosr'**^ 

These patic are often trar.sferTed 
without regan. for the seventy of their 
medical conditions. In one instance, an 
ld-)'earold man presented to a local 
Dallas hospital and u-as thought to 
bacterial meningitis. He yns trans- 
ferred to Parkland Memorial Hospital 
with a note on a prescription blank as 
the only pliysician-to-physidancummu- 
nitation. On arri>'al at Parkland several 
hours after his imtial presentation, he 
collapsed and suffered a cardiopulmo- 
nary arrest. He v^sa pronounced dead 
one hour later." Ar. example of a patient 
transferred to Cook County Hospital in 
Chicago v^'as a 4!-yearoId man with 
gunshot ux)unds to his head, chest, and 
abdomen. He was in a coma and on a 
respu^lor. The reason for the transfer 
vrsA that he had no insurance.* These 
are not isolated cases, similar instances 



hxv** been reported by many institu- 
tions and individual physicians across 
the country.** 

At most hospitals, a patientV^ insur- 
ance sUtus is dearly marked on the 
emergency department^ record. In one 
Chi^a^ hospital, a reminder to a>x)id 
admissi..!, in the form of a 5x&<z ' 
yellow sticker, is placed on the front o' 
the diarts of patients not covered b> 
insurance or Medicaid." On* rredical 
impbcation of this ^insurance labeling* 
is that patieJta might be discharged 
from hospital^ emergency departments 
mth conditions th^ actually require 
hospitalization. 

TNvo other issues merit discussion. 
Patients with no insurance who are 
thought to require admission ha\^ their 
tzeatraent d el^yed by the transfer proc- 
ess Th's delay has been reported to be 
as long as 18 hours, with an average 
deliy of five hours in transfers fro-* 
other hospital^ emergency depart- 
ments to ChicagoV Cook County Hospi- 
tal.* In Crucago. transferred patienU 
requiring medical (ie, nonsurgical) care 
had more tban twice the mortality rate 
of patients directly admitted to Cook 
County Hospital While differences in 
case mix and se\%nty(tf illness irjiy have 
exjrfained some aithi mortality discrep- 
ancy, treatment deb^ may also ha> * 
been a contributing factor' Treatment 
dela>* has been shown to cause an in- 
crease Li morbidity and mortality in 
patierts with certain conditions, indud- 
ingacute subdural hematomas,*^ pedi 
atric trauma," bacterial meningitis,** 
and appendidtis.** 

Another problem in the tnnsfer proc- 
et the f^xquent necessity of repeat- 
ing blood tests and roentgenograms 
aftier a patient has been transferred. In 
addition to the costs of dupfacated ser- 
vices and the unnecessary radiation, 
repeating these procedures contributes 
to the <^elay in treating patients with 
emergency .xJ 'vis. A study of lOO 
consecutive patient transfers found that 
complete medical records, laboratory 
data, and radiological daU were sent 
vtth only 27% of the patients trans- 
ferred.^ 

Finally, little attention has been 
given to the increased pain and suffer- 
ing for patients caused by the transfer 
pr&cess and the attendant delj^ in 
treatment. Patients with fractured 
bones, respiratory distress, or acute 
abdominal crises and women m labor 
may experience ext'sme die ^mfbrt aa 
th^ are transported. 

Solutions to ttM Dumping Probtom 

Why has patient dumping increakd? 
Thirty-fiw million Americans are r.ow 
witho.it health insurance, an increase 
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from 25 million in 1977." In 1962. LA 
million US fiumlies were reftiMd care 
for ftftindil rcMons,* In tlie r-»st fiw 
yean, mt^or cutback* hxve Ven nuuie 
in the ftinding of Kovermnef,t health 
ptx>grams. Fbrexantf^, 600000 people 
were cut from Medicaid between 1981 
and 1963." Vbc increase ic dunping oi 
uninsured patient* comes at a tune 
when the profit mirgin of the private 
hospital lector in the United State* 
(1984 data) is at iu highest level in 20 
years." 

The first step toward solving this 
problem will be recognition by the pri- 
vate and public health sectors that pa- 
tient dumiung is a serious and wide- 
spread problem and that it puU patienu 
et risk. Pri\-ale hospital admbustrators 
are concerned about the financial Uv^ 
den that uncompensated care creates 
tnr their institutiot ^» While <me of the 
missions of public hospitals is to provide 
.rare to the uninsured, this does not 
justify the practice by private hospitals 
of dumping patients who re<iuire emer^ 
gency care. TTiOUf^ anti^patientdump* 
mg laws are intended to protect pa- 
tients, the shortcomings of these laws, 
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M dted above* prevent them from end- 
ing the practice of itatient dumfung. 
This is exemi^ified by the continuation 
of patient dumping in states that al- 
nwdy have such laws," indudmg Calj- 
fomia, Georgia, and Illinois.*-*'^ The 
lai. recently enacted in D»as (New 
York Ttine*» Dec 15, 1985, section Y, p 
18) is the most comprehensive yet 
passed. However, it too suffers from a 
dependence on and lack of spedfiaty in 
sudi terms as patimt iUtluiiy and 

In view of the shortcomings of 
anti-patient dumping laws and guide- 
lines, we pn^poee a poiiey that no pa- 
tient in need of emergency hospitaloa- 
tion be denied admission or transferred 
to another hospital for economic rea- 
sons. Delaying treatment to a patient 
who requires emergency admission al- 
ways entails some risk. TTus risk may 
range from excess and unnecessaiy 
morbidity to actual loss of life. There- 
fore, patients in need of emergency care 
should be transferred only for medical 
reasons, ie, when needed specialty or 
tert'aiy care is not a>-ailable at the 
transferring hospital* For such pa- 
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tients, we would use the comprehensive 
definition of emergency endorsed by the 
American College of Emergency I^ysi- 
cians.** Thb definition indudes all condi- 
tions that woukl result in a patient bemg 
admitted to a hosfntal within 24 hours. 
Application of this defimtion w^ould guar- 
antee protection of the health of all 
paients in need of emergency medical 
care, regardless of their aKhty to pay. 

B^ient dumping is but one way that 
access for the poor to the health care 
system in the United States is limited. 
Laws and regulations will do little to 
address the inequities of a health care 
aystem that often uses abibty to pay as a 
criterion for determining whethn: ade- 
quate can* wiU be provided. Long-term 
s<^tions ^tate that there be 
sw^eeiHng ch. jges in health care financ- 
ing and prioriUes to reorient the health 
care system such that all people are 
guaranteed adequate protection of th^ 
health. 
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Mr. Weiss. Thank you, very much, Dr. Ansell. 

Dr. Kellermann, the tape that you played indicated that it takes 
two to tango. The transferring physician spoke about catheteriza- 
tion being the reason and yet there was a clear indication in the 
conversation that a heart attack, in essence, had taken place, was 
ongoing at that very moment, and that in fact catheterization 
could not possibly be administered under those circumstances. 
There was reference to the fact that the patient was indigent and 
yet the receiving physician in essence agreed to take that patient. 

Dr. Ansell, in your testimony T think you said that both in the 
original study and the foUowup ,studj% some 87 percent of the 
transferred patients did not have insurance coverage, and *et Cook 
CJounty Hospital accepted those patients; no insurance was the 
reason ^ven to Cook County. 

Why, in those instances, and I assume that the tape is only indie- 
rtive of other cases like it, would the receiving hospitals have ac- 
cepted patients when it was quite clear that medical reasons would 
have, if anything, militated against acceptance, and certainly the 
ground for it was economic? 

Dr. Kellermann. In the specific case that 1 played, the patient 
was accepted in transfer primarily on the reassurances that he was 
currently pain-free and that fairly elaborate precautions were 
going to be taken for his stability durir.g transfer. 

Despite tba. assurance, I would not have made that decision had 
I handled that particular telephone call. We do occasionally accept 
patients, that with hindsight, or with a different or more experi- 
enced physician on^ the phone, we might not have accepted. Be- 
cause our information is limited, I think it is important that any 
responsibility ^ind liability for a patient who suffers an adverse out- 
come during, ^ansfer should rest with the facility initiating the 
transfer. Hence, the certification process. 

If it is a legitimate referral for necessary tertiary care and the 
patient does poorly in route, T don't have any problems with that. 
But if it is a referral for economic reasons and the patient does 
badly, we are not in a position at the receiving hospital, over the 
telephone, to clearly know what condition the patient is in. 

I refer the comnaittee to our other illustrative cases v;here v/e 
were given lavish assurances that the patient was stable 

In one case^ my resident doctor even called hospital back and 
said, "Wait a minute; I just heard the nurses-talking to each other 
on the phone and this person sounds terribly sick. We don't have a 
vacant intensive care unit bed in this entire building." The emer- 
gency doctor in the other hospital said, "Don't worry about it; the 
nurse is hysteri al; the patient is really stable." In fact, the patient 
was in terribly critical condition on arrival. She later died. So we 
have real information exchanjge problems. 

We at the Med have traditionally provided care to anyone in the 
Midsouth area who desperately needs it., For this reason, we gener- 
ally J;ry not to get into major battle? over the phone wheii^a hospi- 
tal indicates that they don't wish to provide care to a patient. We 
do refuse many unstable transfers and I have documented them in 
my repoit. The cases involve patients who were either too unstable 
for transfer, or who required an intensive care unit bed when none 
was vacant at the Med. 
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But it is Yiot a perfect system, and I think your question, itself, 
points out the fact that relying on telephone screening is not an 
adequate subLutute for an overall, general philosophy that unsta- 
ble patients will not be transferred, unless they require services 
and care that are unavailable at the hospital where they are cur- 
rently being treated. That is the only acceptable reason to transfer 
an unstable patient. 

Mr. Weiss. Dr. Ansell. 

Dr. Ansell. Yes; I think that is sort of the heart of the issue. I 
thmk one problem is there are differences among physicians about 
defimng stability. I think that is an issue. There are other physi- 
ciar^ who feel that unstable patients should just be transferred, re- 
gardless; if the hospital is not going to provide the care, get them 
here as quickly as possible— we will provide the care. 

You know, I think there are real disagreements and I think that 
is the problem with the word "stability" and ''unstable;" we are 
trying to define soinr^thing that is really elusive and not definable. 
It IS difficult, I think, in the situation that he described— the physi- 
cian m the transfeniiig hospital, the yuy wasn't having pain, but 
when he came to the hospital he was having pain. You eliminate 
diat condition from being transfenrKi by preventing economic 
transfer. 

There are multiple medical conditions. There are hundreds of 
things that people come to the hospital with and I think that rea- 
sonable people will disagree about which patients are stable and 
which are not, whether they be economic transfers or noneconomic 
transfers. That is why we emphasize that if that transfer is made 
to provide services otherwise not available, then that sort of degree 
of uncertainty won't affect patient outcomes. 

Mr. Weiss. Right, but in the study that you reported, it occurred 
before the adoption of the COBRA legislation, and I don't know 
whether stability was a factor. 

Dr. Ansell. Let me just explain. In Chicago, smce 1977, there 
have been venr explicit guidelines, similar to those that are cur- 
rently adopted m Dallas, which outline appropriate reasons for 
transfer. Included in that was the patient's stabilit' as being one of 
the prerequisites. Unfortunately, that goes against what is possible, 
or even desirable for many patients. 

^ Mr. Weiss. But, you said that the patient was told one thutg, and 
tne receivmg physician was told something else. What the receiv- 
ing physician was told in 87 percent of the cases was that the pa- 
tient had no insurance coverage. The decision was not being made 
on either side, as between the professionals, on the basis of stabili- 
ty ot condition, but on the basis of economics. 

Ansell. But yov see, you have differences of opmions, even* 
within the hospital* Even within our hospital there are those who- 
say— I dent want you to spend any tune stabilizing a patient be- 
cause that IS gomg to delay that patient's treatment; if you are not 
going to treat the patient, send them here. There are differences of 
opinion, even within that context. 

Mr. WEm, Is it your position that had Cook County Hospital 
said. Sorry, economics, lack of insurance coverage is not good 
enough— we are not gcin. vto.take that patient," that the transfer- 
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ring hospital vould have in. fact discharged that patient in any 
event? 

Dr. Ansell. Let me just speak about two things. One is, responsi- 
bility in these situations comes in an individual phone call, a per- 
sonal relationship from physician to physician, about an issue that 
is really a health policy issue. / 1 an individual basis, we are 
making decisions that are sometimes right and sometimes wrong. 

For example, at Cook Ck)unty Hospital, the official policy is to 
accept indigent transfers. We are a hospital to provide care for the 
indigent. -Aoid so the lines do blur. Well, this patie?at is indigent- 
do we accept the transfer? Few transfers are refused routinely. I 
think what you see is the volume of transfers has just increased so 
much over the past few ^'.^ars. I don't think it is a new problem. 
The volume has increased so much— I don't think individufd physi- 
cians is the place where the decision needs to be made. 

I think it needs to be a policy, and that is why I am arguing for 
clear-cut policy, that sets the terms, and I think the terms need to 
be that the patient needs services that are not at this hospital- 
then it is OK to transfer him. It makes it ,ary easy— and then sta- 
bility doesn't matter, because you will transfer an unstable patient 
in that situation. 

Mr. Weiss. Dr. Kellermann has pointed out the difficulty that 
they have in Tfennessee in trying to get that kind of legislative 
change. What,, if anything, has happened in Chicago or Illinois on 
that subject leg iatively? 

Dr. Ansell. Nothing. Since the publication of our article, nothing 
has happened. There is a State law that requires emergency care, 
but it IS vague. It doesn't define emergency, it doesn't define what 
emergency care is. 

Emergency care means more than care in an .emergency room. It 
may mean care in a hospital, in an intensive care unit, or an oper- 
ating unit. So really nothing has happened. We have a State law 
and we have local guidelines, and yet it continues to be a problem. 

Dr. Kellermann. Mr. Chairman, I would add to my earlier com- 
ments on your question about the economic issue and the role of 
both the sending and receiving hospitals. In many commuriities 
with publicly supported hof?pitals— whether they are run by private 
corporations or publicly owned-^there is a very clear set of expec- 
tations or a consensus that has existed for decades that the poor in 
that community are the sole responsibility of that public hospital, 
even if they are in an emergericy condition and . come into another 
facility. Tliat belief, that conviction, is oftentirhes echoed in my 
own residents, interns, and some of my fellow faculty as well. 
Therefore, when a resident receives a phone call, "I have an indi- 
gent patient here who is having a heart attack, but now he is pain- 
free," it is perceived as ouy responsibility to go ahead and take that 
patient, even in a fairly emergercy condition, unless they are so 
^ossly unstable that any' one would agree that to accept the pa- 
tient, would be a very foolish thing to do. 

That attitude can get very pervasive. An example of it occurred 
yesterday, when I received a letter requesting pa3ahent from a very 
wealthy private hospital in town. It is a notrfor-protit institution, 
but it had net revenues of $17 million last year in comparison to 
our losses of $7 million. They were sending us a bill for two pa- 
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tiente who were ''Shelby Ck)unty indigents" that they admitted at a 
point m time when our hospital was filled to capacity and we 
would not pccept them as economic transfers. 

•x his hospital expects that we will pay out of our revenues or op- 
erating funds, the medical bills of these two patients since they 
went ahead and admitted them to their hospital, after we refused 
the patients because we lacked availat--^ beds. That is the mind at 
that we have to deal with. 

Mr. Weiss. That is important. I wanted to get that context into 
the record. 

Dr. Kellermann, as we heard from Ms. Hill earlier, Terry 
iTiPT?^?. ^^^^ complications related to diabetes after the 

Methodist Hospital m Somerville, TN, refused to treat him. Was 
any action taken against the hospital, do you know? 

Dr. Kellermann. That case was- reviewed on the State level by 
the Tennessee State Boar:! for Licensmg Health Care Facilities. 
Ihat IS the SMie board that received our proposals arid recommen- 
dations regarding antidumpmg regulations m Tennessee. 

There was an excellent, very well conducted investigation by th.j 
deputy counsel for the Deoartment of Health and Environment in 
lennessee, which resultedTin a long list of allegations against the 
hospital. All but two of those allegations were not upheld by the 
board and the case was largely dismissed with only corrective 
action recommended for general management of patients. 

I would add that the composition of this board in Tennessee, by 
statute, is that 10 of the 13 members of the board must be repre- 
sentatives of the very institutions and professions regulated by the 
board. While I cannot speak to the objectivity or lack of it in this 
particular case, I will say that a couple of old county prosecutors 
that 1 have dealt with in Tennessee have always ^Id me that it is 
tro.ish to attempt to try a man when his kinfolk and his neighbors 
are:on the jury. 

I think you are dealing with a similar situation when you go to a 
dSfficu!t ^^^^ with that type of composition. Objectivity can be quite 

Mr. Weiss. Dr. Kellermann, HCFA has adopted a policy of re^^- 
ing on the State agencies to investigate complaints of patieu- 
dumping rather than using Federal resources. In your opinion, 
does the State agency in Tennessee have the will and resources to 
carry out this responsibility? 

Dr. Kellermann. In the case of Tennessee, the State agency in 
question would again be the Board for Licensing Health Care Fa- 
cilities. For the reasons that I just addresTjd, I do believe that 
while that board would in fact have the resources— they have ex- 
cellent s^ff at their disposal— I am not at all confident that they 

?^^^^A ^ vigorously enforce the regulations of 

COBRA. 

Mr. Weiss. I think one or both of you may have already an- 
swered this question, but let me get it for the record clearly. Has 
the new Federal law, that is the COL/IA legislation, had any 
impact on your hospitals? 

Dr. Ansell. None. 

Mr. Weiss. Dr. Kellermann. 

"^r. Kellermann. I have seen no perceptible impact >,hatsoever. 
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Mr. Weiss. Would you be able to tell us why you think it has had 
no impact? 

Dr. Ansell. I don't think anybody knows about it, No. 1; and 
two, I believe, as written, it is unenforceable. We have actually 
calleu HCFA to see what the rules and regulations are, and have 
not been able to get them. 

I wanted to read them but I don't think they will be enforceable 
because of the problems of the definitions in the law. We haven't 
seen anything. 

Mr. Weiss. Dr. Kellermann. 

Dr. Kellermann. For several of the reasons outlined earlier, I 
thinh that patients aren't going to file complaints. I think many 
hospitals are very reluctant to get into a major battle with their 
neighbors, and I think that the lack of any actual regulations to 
implement the law has really crippled its ix/t^ntial effectiveness. 

For all those reasons, I ♦hink basically v;e have a very worthy 
piece of paper that has not worked at this point in time. It will not 
until we put the teeth into it to make it work. 

Mr. Weiss. Again, this is to both of you. Do you believe that phy- 
sicians who witness dumping feel reluctance to be whistleblowers, 
that is, to charge another hospital or another physician with violat- 
ing antidumping laws? 

Dr. Ansell. That is a hard question to answer. I thirk I can 
speak for physicians I know in my institution; I ti-ink it is more of 
a frustration. I thought about it a little bit coming over here today. 

You know, people are working, say in the context of Cook County 
Hospital— there are hundreds of patients; you eire very busy. These 
cases come in; there is really no official place to turn to. There is 
no clv^ar-cut mechanism to protest. You do it within the administra- 
tion and it is the administration's responsibility to take that some- 
where. 

It is kind of a haphazard procedure. I think that the physician 
out there in the trenches, faced with all these patients, and just 
trying to do his job of being a physician—I think this kind of proc- 
es8 interferes with that, and I think both with notification of poten- 
tial violations— that means taking an extra step beyond what you 
, would normally do. This also occurs when someone wants to trans- 
t fer such a patient to you. You have to fight, vou have to struggle to 
deny a transfer, and you have enough work to do and it is hard 
I enough to do that. 

I That is why we need some kind of external kind of support ior 
^ this. 

Mr. Weiss. Dr. Kellermann. 

Dr. Kellermann. I think as Ms. Waxman said earlier this morn- 
in/r, there really are a lot of unfortunately encumbering local polit- 
ical considerations that oftentimes get entered into that decision. 
Many times, administrators in hospitals, will say, ''We understand; 
that was a terrible problem. We support your wanting to file a 
; complaint, but we are trjring to work out a trauma center designa- 
' tion system in the area," or "We are trying to work out some refer- 
ral mechanism," or "We are trying to work out some method of 
compensation," or some other very mfyor political issue in the com- 
munity, "and we need the cooperation of those other hospitals* If 
we file the complaint right now, we will lose that. So let's just send 
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a letter over there; we vill get them together at lunch and try to 
talk to them about it." There is just a real reluctance to invoke a 
full-scale Federal investigation. 

I think that complaints should be filed in particular cases. One 
way of dealing with the reluctance to file would be to have an on- 
going process that requires documentation and filing of transfer re- 
ports and have periodic auditing of those files to defect cases inde- 
pendent of whether they are reported by the transferring or receiv- 
mg hospital or not. . 

We keep such files.; We even keep files on the cases we refuse 
^r. the reason that we refuse them, in the event that later we are 
criticized for not accepting a patient in transfer. I think every hos- 
pital m this country sh^^uld keep such records. 

Mr. Weiss. What is the best way, in your opinion, to let patients 
know their rights and how they may file a complaint about the 
hospital if they-have been transferred inappropriately*?- 

Dr. Ansell. 1 don't know the answer to that. I thmk providing 
mformed consent and letting people know at the time of the trans- 
fer, and .letting their families'^ know— I mean, I would say that we 
should not have transfers for economic reasons, but if you are 
gomg to^ allow that practice to continue, then at the time of trans- 
fer, people should be mformed of what their rights are, afterwards, 
and informed that they have a right to hospitalization at this hos- 
pital. 

That would be the only thing. I don't know an easy answer to 
that question. 
Mr. Weiss. Dr. Kellermann. 

Dr. Kellermann. I have proposed, out of a sense of frustration, 
that my hospital adopt a unilateral policy requiring informed con- 
sent, m writmg, prior to our accepting the vatient in transfer. This 
IS currently undergoing internal review. 

I would surest that any consent document include reference to 
COBRA, or reference to the future regulations that are written and 
state that the patient acknowledges that they have a right to 
refuse transfer for nonmedical reasons, et cetera. That is probably 
the best way. I can't see a real, mass public education program 
being effective. 

I think you have to educate the person at the time that transfer 
is being proposed to them. They need to understand the real rea- 
sons for the transfer, as well as the risks and expected benefits of 
transfer. 

Mr. Weiss. What should be done to prevent reverse dumping, 
which' is the refusal of patients for emergency treatment by a terti- 
ary care center? Dr. Ansell. 

Dr. Ansell. Could ;»ou restate the question? 

Mr. Weiss. Suppose a hospital which says they don't have the 
technical.or scientific facilities to deal with the particular illness or 
problem of that patient calls a seco'^d hospital with the necessary 
equipment and the second hospitai ^ kys we are not going to take 
that patient. 

How do you deal with that problem of reverse dumping? 

Dr. ANSELL. You kno^v, we encounter that once in awhile. We are 
a tertiary care center, so that is not too much of a problem, and I 
don't know how to deal with that. 

189 
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In some ways, there is a larger problem which is how do you deal 
with people who end up in an emergency room and get sent away 
with a little slip of paper, and then show up the next day, 24 or 48 
hours later, in your county hospitaJ emergency room with a slip of 

f)aper. In terms of magnitude that is probably a much greater prob- 
em. 

Mr. Weiss. Dr. Kellermann. 

Dr. KELLERMANN. I do think it is uncommon. In Memphis, we 
don't have that problem because private hospitals require that we 
guarantee payment out of our operating revenue to them for any 
patient that doesn't have adequate insurance, regardless of our 
reason for referring them. 

I think that on a national level— in particular communities in 
rural areas — it may involve. Congressman Lightfoot, refusal to re- 
ceive a rural patient with a baa farm injury, for example, at a 
mBjov tertiary care hospital. I think, again, records need to be kept 
not only in cases of actual transfer, but also when a transfer is re- 
quested, and refused, the reason for refusal. If there is a problem in 
that case, or an audit suggeste that there may have been a prob- 
lem, then that hospital needs to explain why they refused the pa- 
tient and be held accountable, if necessary. ^ 

It can be accomplidied with the same auditing process that I re- 
ferred* to earlier. It's bureaucratic, I know. Any time you have 
people coming in and nosing through someone else's books, it in- 
volves a little extra work. But I thint if the intent of these regula- 
tions are to protect the patients rather than to protect the hosp^'- 
tals, it is. going to take an auditing pjrocess be{ore we are really 
going to have effective regulations. 

Mr. Weiss: 'Li:?xik you. Dr. Ansell. 

Dr. Ansell. I just wanted to say, we have been in the ironic situ- 
ation on oc«tsion,..of having a patient transferred from a hospital 
because of lack of I surance, and then needing vo be transferred 
back to that hospital for a specialized test, or for admission to an 
intensive care unit for some reason: 

It is ironic, and I think that the county pays for it in Cook 
County, but you can see what that does for a patient. 

Mr. Weiss. Thank you. Mr. Lightfoot. 

Mr. Lightfoot. Thank you, Mr. Chairman. Dr. Kellermann, ear- 
lier when I asked Ms. Waxman about the motivation behind the 
Texas law,- 1 noticed you perked up in the audience. I thought 
maybe you had a response tnat you^would like tor put on the record. 

Dr. Kellermann. I would like 16 acknowledge the individual 
who put a lot of his heart and soul into it. That is Ron Anderson. 
His work lead to the Texas law. He is a physician, also an adminis- 
trator, for Parkland Memorial Hospital and he, I think, deserves in 
large part the credit for .what has happened in Texas and he has 
inspired a loi.of our work around the country. 

It is a shame, really, that he was not here today. I think he 
really is the one that took the battle to heart much earlier than 
any of us. 

Mr. Lightfoot. He will appreciate those comments. 

One question that nags away somewhat, because we are all here 
for the purposes of trsdng to provide the best care we can for the 
people involved, but in your opinion, as physicians, do we get into a 
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crossed swords position where regulation usurps clinical judgment? 
1 know clinical ludgment is something that physicians value very 
highly, as they should. ' 

Are we going to get at c»t)ss purposes here in this law and how 
do we resolve that particular situation? Many of these things, I 
assume, have to be judgment calls just by the nature of the particu- 
lar situation. How do we know when someone is stable? Are there 
specific parameters we can put tc^ether so that you can go to the 
iKwk to find out, so to speak? 

Dr. Kellermann. I don't think you can write a cook book. There 
are so many different ways, so many different permutations of the 
human condition that you could not possibly write them into stat- 
ute, i thJik the best that you could come up with, perhaps on a 
review hacis, would be, as is done in malpractice cases, to refer to a 
State standard of care or a national standard of care. You may end 
up in a given case having to hear expert testimony or expert 
review by physicians, uninvolved politically or medically with the 
case, to look it over and say, "Yes, this was appropriate, and this 
was a proper transfer," or, "My God, this was really outrageous." 
IT xif • ^^^^ ^ included in my report was a patient with 
life-threatemng diabetic ketoacidosis. The transfer was actually ini- 
tiated within an hour of his arrival at a very wealthy Memphis 
hospital that had revenues m millions of dollars last year. It oc- 
curred at 11 a.m., in a half empty ER, that was not busy and was 
certainly not going broke. Nonetheless, the transfer was initiated 
and the patent was sent before we authorized transfer. 

When I filed a very strong complaint with Ihat hospital, their re- 
sponse was, We have looked over the case and he was obviously 
stable; what are you talking about?" Now, I am not sure which 
Planet they are on, but it was like we were talking two different 
languages. I would welcome an independent physician review of 
that type of transfer, and I think that that is what it is going to 

Dr. Ansell, I will second that. We have had the same kind of 
experience m Chicago. You get cross purposes, and that is why the 
p^t thing might be to limit physicians to making clearly medical 
judgmenttJ, independent of the financial condition of the patient in 
these emergency cases. 

i-u^^^^^^^ T ^ould make things a lot easier. I keep arguing for 
that, because I think you get into these areas of conflict— this other 
faOor gets entered in there, a pressure factor— the financial status 
of the patient and what the hospital is going to do. 

One hospital in Chicago has a sticker on the chart when the pa- 
tient h^ no insurance. When you see the patient, you know the 
patient has no insurance. That may affect your medical judgment. 
You may say, the patient needs to be hospitalized, but I have to 
call County and they may refuse the patient. I will send the pa- 
tient home. ^ 

I just t'aink when a physician is put in that situation, and I think 
emergency room, phyaicians will tell you, it is a very uncomfortable 
position to be put m, and I don't think they should. 

Dr. Kellermann. I do think, because it didn't come up earlier, 
^ere ^e a couple of quick, important corollary points that need to 
De adueu. 
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One of them is that many times— while we have talked about 
emergency room physicians today, sometimes they are almost is 
much the victim as the patient. The emergency room physiciar^ 
are laboring under oftentimes verbal, rarely written, policies Siit 
forth by their hospital administration that explicitly state, "You 
will not admit a patient who lacks any insurance." To do so is 
going to get them in hot water with their employer. 

So they are really caught in tho vise. That is why I was very 
glad— despite the fact that we have been picking at COBRA all 
day— I was very pleased that COBRA listed explicitly in its lan- 
guage that both the hospital and the physician would be held ac- 
countable in those patient dumping cases.. 

In fact, I understand that in Texas, there: has ^been^ pressure by 
the hospital. association to absolve the hospitals and cTily go after 
the physicians, 'hich I consider to be an interesting abdication of 
responsibility. 

I would add that sometimes the ER physician is also trapped by 
the private doctor or the admitting physician. We work in the 
emergency department I don't go upstairs and admit" patients. I 
stabilize them, treatthem and turn over their care to another phy- 
sician. 

In ;^any private hospitals, I have had ER doctors call me and 
say, "Dr. Kellermann, I am sorry. I can't get a doctor to come in 
tonight ar4 admit ibis patient. No one will admit this charity case. 
Will you please help me. I don't have anywhere else to turn to with 
him. I can't get a private doctor to admit him." 

It is not alvays the emergency physician's fault in these cases. 
That doesn't speak well for my pro/ession, and I am afihamed^ of 
that But, as we get more and more under financial, commercial, 
and competitive pressures, and everybody starts worrying about 
the bottom line financially, wfj are beginning to forget that the 
very, very first consideration should always be to care for the 
emergency patient. Treat first, and worry about finances later; not 
the other way around. 

M;-. LiGHTFOOT. While we are on that line of thinking, do you 
think that financial pressures are going to outweigh political pres- 
sures, as far as not reporting violations? 

Dr. Kejxermann. I thiik they certainly could. That is why you 
have to have an independent mechanism, ialmost, to pick these 
things up. Hospitals will stop dumping when either of two things 
happen; either we fix the national health care system and make 
health care available for all— and, absent a magor reprioritization 
of everything in this country, that is not likely to hapi>en real 
soon-— or the other way that hospitals will stop dumping is when 
the penalties render it against their fina^icial and polit *al inter- 
ests to do so. As long £3 the margin favors transfer ra. \er than 
keeping the patient, they will continue to transfer. 

I think we simply have to engineer the system such that it is in 
the private hospital's irterest to keep that patient, rather than to 
transfer that patient, ^nce they will suffer greater penalties by 
transferring than they will by just accepting the fact that they 
may have to provide some more uncorripensated care to an emer- 
gency natient. 
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I am not talking about health care on demand. We are not talk- 
ing about a patient with no money who wants a tummytuck or a 
face lift. We are talking about heart attacks and seizures, and 
strokes and gastrointestinal bleeding— emergencies that need care 
then, that can't wait later. 

Tliat is the patient that I think we are all talking about today. 

Mr LiGHTFOOT. I suppose, going back to what we were talking 
about a moment ago, that in a pure sense, the type of atmosphere 
that physicians would best function in and probably would prefer 
to function in is where the only judgment that they have to make 
is medical decisions as to what that patient needs or does not need, 
that they are just a human being in trouble and you are there to 
try to help them in any way you can. 

In this process, can a physician be put in that kind of a vacuum, 
so to speak, where you don't have a sticker on a chart that says 
this person can't pay, or whatever? Can they be taken out of the 
loop that far? 

Dr. Anseix. I don't think in the way in which health care has 
been defined m this country increasingly over the past few years 
that that can occur without some directive; that for these types of 
patients, this won't occur. 

I don't see any other way. There is pressure at the public hospi- 
tal. There is local political pressure against us to say that dumping 
IS not a problem; there is the financial pressure. On the individual 
physician basis, his or her hands are in many cases tied. So it has 
to be some sort of directive, I would think. 

Mr. LiGHTFOOT. Doesn't that force you into an administrative po- 
sition to a great extent which is maybe above and beyond the call 
of duty to some degree? 

Dr. ^SELL, It may, but I think the issue here is patients— emer- 
gently ill patients who need to be hospitalized, whose medical con- 
ditions may depend on the nonmedical steps that you take that 
might delay transfer. 

I think that we have to protect the patients and this is the only 
way we can protect all these patients. 

Mr. LiGHTFOOT. In Ms. Hill's testimony this morning, they took 
nuntx) the doctor and as I read the testimony, the doctor picked up 
on the diabetes situation and recommended he go into a hospital. 
Of course, then it was stopped later on. 

In an emergency room type situation and looking through— I 
don t mean this as a derogatory remark, but looking through your 
testimony from the type of people that come in, it looks like you 
are almost m a war zone sometimes: stab wounds, shots, and people 
falling out of windows, and this type of thing. 

That has to put a lot of pressure, I would think, on people work- 
ing in an emergency room, and then to have to make these kinds of 
decisions on top of that. That is a bit unfair. 

Dr. Ansell. The interesting thing about these patients, they 
were transferred to other emergency rooms and then were second- 
arily transported to Cook County Hospital. They were presented to 
emergency rooms somewhere else in the city. 

There is a lot of pressure and, again, it is not easy to know what 
a clear-cut solution can be. 
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There are so many different angles from which this occurs; We 
are just talking about emergency patients. 

When I knew I was coming for this testimony, just m the past 2 
or 3 weeks, I came across five or six cases— not all of them were 
emergency cases, some in-patient transfers. One patient who was 
an Iranian and was in a car accident at a hospital about 15 miles 
away from Cook County. They found out he had cancer at the base 
of his tongue and removed his tongue, and he had respiratory dis- 

He just showed up at the emergency room at Cook County Hospi- 
tal unannounced. I happened to be going into the hospital and saw 
him going up the stairs with a bag from that hospital. Cases like 
this are not common. It turns out, independently I found out that 
the social worker at this hospital said— oh, we have been trying to 
get rid of that patient for months, because ho was a financial 
burden on the hospital. 

There is a human element that gets missed m here, and some- 
how we have to bring that back to the forefront because that is 
what doctors are best at— taking care of patients. The rest of it gets 
into sort of a cloudy zone, and we are not good at making these 
kinds of decisions. 

Mr. LiGHTFOOT. There are no black and white answers. 

Dr. Kellermann. I really do think that the physicians in private 
hospital emergency departments are caught in the middle. I abso- 
lutely and fundamentally believe that if my colleagues could be in- 
sulated from the financial and political considerations of accepting 
a patient and admitting him to their hospital, they v/ould do it in a 
second 

I don't think anyone goes through 4 years of medical school and 
3 to 5 years of residency to turn people away. 

I think it is a gut-wrenching decision for any doctor in this coun- 
try to have to make, and a very, veiy difficult one for any doctor 
with any degree of conscience. But they are being put under tre- 
mendous pressures by the institutions and organizations that they 
are working for. ^ ^ , a . 

I am the president of the Tennessee State Chapter of the Ameri- 
can College of Emergency Physicians, and while I am not speaking 
for them, many of my members do work for private hospitals. They 
are good people, but they are trying to .play by a very, very tough 
set of rules, and I don't envy their position. 

In a publicly subsidized hospital, I am insulated, in a way, from a 
lot of those considerations. I have the moral high CTOund of being 
able to say to anyone that comes to my door from Mississippi, Ar- 
kansas, or another west Tennessee county that doesn't pay any 
money, that it is OK. Our philosophy is we always take care of the 
patient; we never send them back. We never-^deny access to a pa- 
tient who is in an emergency condition, and I can go home and go 
to sleep at night. , t > 

I mtiy be beat to death from being in a war zone, but I haven t 
had to look anybody in the eye that day and say, "You are going to 
hospital B." I don't envy the people who have to do that, or feel 
like they have to do that. 

I think we need to make sure that the institutions that those 
physicians are working for are the primary party that is held ac- 
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countable, because I don't believe that the physicians, themselves, 
are making that decision independent of institutional policy, either 
written or unwritten. 

Mr. LiGHTFom;. One last question. Dr. Ansell, you made a com- 
ment earlier that there are some rural transfers taking place, and 
so on. Are you a ware of any studies that have been done along that 
line that we cou'/d review to see what the numbers are? 

Dr. Ansell. No. Just the anecdotes, and I think it would be a 
useful place to look. As was mentioned, I think Ms. Pelosi men- 
tioned about AIDS— there have been reports of AIDS dumps, a 
number of them. 

Dumping occurs when you have something that is undesirable 
about you. F. could be financial or it could be in certain instances 
medical. I think it is something that we have to keep our eyes on. I 
think the rural issue needs to be explored. 

Mr. LiGHTFOOT. I appreciate it. Thank you, both of you gentle- 
men. Thank you, Mr. Chairman. 

Mr. Weiss. Thank you. Ms. Pelosi. 

Ms. Pelosl Thank you, Mr. Chairman. 

My question regards the difference in facilities in some of these 
hospitals we are talking about. Just on the face of it, we have all 
agreed and you said that no one should be transferred unless it will 
improve the lot of the patient. 

Private hospitals do not have some standard procedures to deal 
with some of the conditions on the list? Or, they can maintain, at 
least, that they do not have facilities to deal with these problems? 

Dr. Ansell. There are some private hospitals that for certain 
types of patients do not have facilities, or adequate facilities to 
take care of those patients. Decisions then should be made tc trans- 
fer that patient to the closest facility that has the appropriate fa- 
cilities. 

A lot of patients, even though they seem like they are in severe 
medical condition, all they really need is a doctor who will minister 
to them. That is really all they need. 

In Chicago we have a regional trauma system which takes the 
most severely injured patients from the site of the accident to the 
reyonal trauma unit. Even despite that, which is a good concept 
and a concept should apply to all emergently ill patients— you 
should be taken to the nearest place that can take care of you— 
despite that patient dumping still occurs. 

Ms. Peddsl In Dr. Kellermann's example, cardiac catheteriza- 
tion, is that an unusual procedure? 

Dr. Kellermann. It is not a procedure that is done at every hos- 
pital. In this particular case, interestingly, the hospitalJn question 
is a satellite facility for a major, downtown central hospital of the 
same corporation, and the central hospital advertises itself as a na- 
tional leader in cardiac procedures. 

Our hospital, in fact, does not have cardiac catheterization facili- 
ties, but pays on a contract basis to a neighboring institution to do 
them. 

The argument in this case, the taped transfer, becomes gray be- 
cause the hospital the patient was coming from does not perform 
cardiac caths. They could have sent the patient to their central 
hospital, which would have been the transfer destination of choice, 
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if anything were going to be done transferwise. But, in fact, given 
the procedure we discussed earlier, the patient really didn't require 
transfer. He did not need to be moved for the first several days, 
and could have been cared for very effectively at the original hospi- 
tal. 

This is a really important point. It is difficult on a case-by-case 
basis to sort out when the referring facilities are adequate and 
when they are not. We have to be very careful. Dr. Ansell and I, 
for occasionally people misperceive our comments and believe we 
are arguing against transfers of any sort. Clearly, particularly in 
the case of trauma palients, regionalized trauma centers are very 
important mechanisms for the appropriate and speedy care of pa- 
tients. These cases oftentimes involv<j transfer from lesser or lower 
centers of care to a regional center of excellence. In most cases, 
these trauma centers are housed in county or publicly subsidized 
hospitals, though not invariably. 

Ms. Pixosi. But nonetheless, most of the cases of dumping could 
have been handled in the hospital, or the people could have been 
transferred to a closer hospital if the first hospital did not have the 
services. 

• Dr. Ansell. The overwhelming majority, from our study, had 
conditions that could be adequately taken care of in the hospital 
that transferred them. 

. Those patients— we even looked at our unstable patients, 
saying — OK, thif is the worst case scenario. Let's argue for a 
second that therf s some degree of appropriateness, which even for 
the sake of argument that I don't think is that valid, but even 

S)u look at those, 35 percent came from tertiary care hospitals, 
inety-nine percent of those patients bypassed a closer hospital 
that had appropriate facilities. It supports our contention that the 
reason for transfer was economic. 

Dr. Relman mentioned this issue, and I think we should talk 
about it. This mostly affects the indigent, but the opposite of dump- 
ing is skimming; deciding a hospital admission based on economics 
can work both ways. 

. Our patients who are transferred to Cook County Hospital were 
poorer than even the patients who came to the front door of Cook 
County, which suggested to us one possibility was that they were 
skiinming the paying patients off, and then transferring these non- 
paying patients. That is unacceptable, also. 

I don t know how one gets to that issue, but medical care has to 
be the common denominator for any transfer. 

Ms. Pelosi. I would think that some of these indigent patients 
arernot likely to make a big public case about getting taken care of 
in the hospital if the cause of their going to the hospital in the first 
place might be a source of some embarrassment to them, through 
no fault of their own. 

So it seems to me that there needs to be something in the regula- 
tions that again addresses the rights of these individuals. Whatever 
the political situation is, and whatever the financial situation— be- 
cause of hospitals, or doctors, or what their future needs are— some 
of the people just personally do not seem like they are likely to 
speak up. 

Would you agree with that? 
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Dr. Ansell. Yes, I would agree with that. These are, in a lot of 
cases, the disenfranchised, and who are sick. I think they are the 
least likely to know what their rights are and what they can do. 
Again, in teniis of legislation— this is just the tip of the iceberg. 
This is a bandaid to a particular aspect of a problem when large 
numbers of people don't have access to routine types of health care. 

I think if we can solve this, you know, this is a very glarinfj ex- 
ample, and I think a very poor show for our country. 

Ms. Pelosi. Thank you, Mr. Chairman. 

Mr. WEisa; Thank you, Ms. Pelosi. Again, I want to express the 
subcommittee's appreciation and my personal appreciation to both 
of you for coming here, and for sharing your knowledge and exper- 
tise and wisdom with us. 

Dr. Kellermann. I thank you on behalf of our patients. We ap- 
preciate your interest and that of the committee on this issue. 
Thank you. 

Mr. Weiss. Thank you. 

The subcommittee will now stand in recess until 2:15 p.m. 
[Whereupon, at 1:15 p.m., the subcommittee recessed, to recon- 
vene at 2:15 p.m., the same day.] 

AFTERNOON SESSION 

^ Mr. Weiss. Good afternoon. The subcommittee is now back in ses- 
sion. Our next panel will be Dr. William Roper, who is Administra- 
tor of the Health Care Financing Administration in HHS; Richard 
Kusserow, inspector general for HHS; and Audrey Morton,. Direc- 
tor for the HHS Office for Civil Rights. 

Before we continue, would you please stand and raise your right 
hand to be sworn in. 

[Witnesses sworn.] 

Mr. Weiss. Let the record indicate that each of the witnesses has 
responded in the affirmative. 

Dr. Roper, I understand that you have an opening statement. We 
will commence with you, and then proceed to questions. 

STATEMENT OF WILLIAM L. ROPER, M.D., ADMINISTRATOR, 
HEALTH CARE FINANCING ADMINISTRATION, DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, ACCOMPANIED BY RICHARD 
P. KUSSEROW, INSPECTOR GENERAL, AND AUDREY F. MORTON, 
DIRECTOR, OFFICE FOR CIVIL RIGHTS 

Dr. Roper. Thank you, Mr. Chairman. As I said to you just a 
moment ago, I apologize for keeping the subcommittee waiting. I 
am going to present a joint statement for the Department of 
Health and Human Services. 

With me today are the inspector general, Mr. Richard Kusserow, 
r,nd the Director of the Office for Civil Rights, Ms. Audrey Morton, 
and we will be pleased to respond to your questions. 

We are here to discuss the important issue of patient treatment 
in hospital emergency rooms. Our Department is committed to as- 
suring that all patients needing emergency medical care receive 
prompt and appropriate treatment, regardless of their financial cir- 
cumstances. 
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We are especially pleased to have the chance to discuss our im- 
plementation of section 9121 of the CX)BRA legislation, otherwise 
known as the antidumping legislation. In addition, we will discuss 
the HiU-Burton Cx)mmunity Assurance Program, and the present 
status of the Department's implementation of these laws. 

COBRA added a new requirement to the Medicare law, effective 
August 1 of last year, for all Medicare participating hospitals with 
emei^ency rooms that would assure corrective action or penalize 
hospitals that refuse to treat all patients who seek treatment in 
emergency rooms with emergency medical problems. 

Tliis legislation was enacted because you, the C!ongress, were con- 
cerned about the increasing number of reports what hospital emer- 
gency rooms were refusing to accept or treat patients with emer- 
gency conditions if the patients did not have the means to pay. 

This section of COBRA amended the lavr to require Medicare 
participating hospitals with emergency departments to provide ap- 
propriate medical scroening and treatment for all individuals with 
emergency conditions, and women in active Isbor, and to provide 
medically appropriate transfer to another facikty when indicated. 

The enhanced enforcement mechanisms authorized by COBRA 
protect individuals who seek treatment in hospital emergency 
rooms and ensure that they are medically evaluated, properly 
treated and, if appropriate, properly transferred. Failure of the 
hospital to treat or stabilize a medical emergency within a hospi- 
tal's capabilities will jeopardize that hospital's status as a Medi- 
care-approved institution. 

COBRA provides for three responses if there is a problem. We 
may terminate or suspend the hospital agreement, thus ending or 
interrupting their involvement in the Medicare Program. It pro- 
vides for civil monetary penalties, up to $25,000 for each case, and 
civil actions may be initiated by the patient or other hospital up to 
2 years after the violation. 

Under the termination procedures, the hospital has an opportu- 
nity to take corrective action immediately, and remedy the prob- 
lems that cause the violation, thus assuring that quality is main- 
tained and access to health care is not interrupted. 

The legislation also provides for suspension of the hospital's Med- 
icare provider agreement. Termination is oriented toward compli- 
ance and, by contrast, suspension could be used for compliance, as 
well as a sanction or a penalty for past acts. Both of these tools are 
intended to protect patients from being dumped, and to deter un- 
lawful dumpmg in the future. 

Under a separate statutory provision, the Department has the re- 
sponsibility to ensure that hospitals who received loans under Hill- 
Burton provide medical care to all individuals in their community. 
Hill-Burton assisted facilities are required to make their services 
available to all persons without legard to race, color, national 
origin, creed or any other ground unrelated to the need or avail- 
ability of the service. 

This requirement under Hill-Burton relating to the provision of 
emergency services prohibits a Hill-Burton facility from denying 
emergency services to any person who resides in that facility's 
area. 
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A review of the problem of patient dumping must consider the 
realities of the changing health care environment. It, for example, 
should not be assumed that increases in patient transfers necessar- 
ily mean patient care has deteriorated. 

We know that many patients who seek care in emergency rooms 
do not have urgent or unstable medical problems, and could appro- 
priately be transferred to other treatment facilities. COBRA clearly 
intends the provision to apply to persons whose conditions are un- 
stable, or whose health could be placed in jeopaidy without prompt 
treatment. 

The goal of our policy is to ensure that emergency rooms provide 
appropriate evaluation or treatment, or transfer such patients only 
after they are medically stable. We emphasize that we are commit- 
ted to assuring all patients t'le right to receive prompt and appro- 
priate medical treatment. 

If I could, Mr. Chairman, just make a couple of comments in ad- 
dition. We look forward to responding to your questions and enlarg- 
ing on specific cases that we have received, our investigations of 
those cases and how we have handled them. 

We are vigorously enforcing this provision of the law. We feel 
like it is important and are pleased to be doing what we are doing. 
I understand Mr. Stark, in his testimony this morning, pointed to 
so ne problems in the language of the legislation that may need 
cus incation. 

Tifr * \^^^ ^^^^ ^ interest in that area. My colleague, 

Mr. Kusserow, has made some recommendations for clarification 
that I support, but let me be clear in making that statement, the 
problems m language have not impeded our ability to act aggres- 
sively, to protect people who seek care in Medicare hospital emer- 
gency rooms. 

Further I am told that there have been some before you today 
commenting on the fact that we have not yet fully promulgated the 
regulations called for under this legislation. 

We take seriously writing regulations and we are drafting these 
regulations and will publish them shortly. But let me emphasize 
firmly that the absence of fully promulgated regulations has not 
kept us from using this important new statutory tool to protect 
people who seek care in emergency rooms in Medicare hospitals. 

With that, let me pause and turn to my colleagues. 

[The prepared statement of Dr. Roper follows:] 
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WE ARE PLEAS2D BE HERE TODAY TO DISCUSS THE IMPORTANT ISSUE OF 
PATIENT T.^EATMENT IN HOSPITAL EMERGENCY ROOMS. THE DEPARTMENT IS 
COMMITTED TO ASSURING THAT ALL PATIENTS NEEDING EMERGENCY MEDICAL 
CARE RECEIVE PROMPT AND APPROPRIATE TREATMENT REGARDLESS OF THEIR 
FINANCIAL CIRCUMSTANCES. WE ARE IMPLEMENTING THE RECENT 
PENALTIES THAT WERE AUTHORIZED BY THE CONGRESS AGAINST HOSPITALS 
THAT FAIL TO ADEQUATELY TREAT PATIENTS WITH EMERGENCY MEDICAL 
CONDITIONS OR WOMEN IN ACTIVE LABOR. 

WE WOULD LIKE TO DISCUSS THE IMPLEMENTATION OF SECTION 9121 OF 
THE CONSOLIDATED OMNIBUS BUDGET RECONCILIATION ACT OF 1985 
(COBRA), OTHERWISE KNOWN AS THE ANTI-DUMPING LEGISLATION. 
ADDITIONALLY, WE WILL DISCUSS THE HILL- BURTON COMMUNITY ASSURANCE 
PROGRAM: AS WELL AS PRESENT THE STATUS OF THE DEPARTMENT'S 
IMPLEMENTATION OF THESE LAWS. 

THE CONSOLIDATED OMNIBUS BUDGET RECONCILIATION ACT (COBRA) ADDED 
A NEW REQUIREMENT, EFFECTIVE AUGUST 1, 1986, FOR ALL MEDICARE 
PARTICIPATING HOSPITALS WITH EMERGENCY ROOMS THAT WOULD ASSURE 
CORRECTIVE ACTION OR PENALIZE HOSPITALS THAT REFUSE TO TREAT ALL 
PATIENTS WHO SEEK TREATMENT IN EMERGENCY ROOMS WITH EMERGENCY 
MEDICAL PROBLEMS. THIS LEGISLATION WAS ENACTED BECAUSE CONGRESS 
WAS CONCERNED ABOUT THE INCREASING NUMBER OF REPORTS THAT 
HOSPITAL EMERGENCY DEP/OTMENTS WERE REFUSING TO ACCEPT OR TREAT 
PATIENTS WITH EMERGENCY MEDICAL CONDITIONS IF THE PATIENT DID NOT 
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HAVE MEANS TO PAY FOR TREATMENT, THERE WAS ALSO CONGRESSIONAL 
CONCERN THAT PEOPLE WITH MEDICAL EMERGENCIES WERE NOT BEING 
TREATED APPROPRIATELY OR WERE NOT STABILIZED BEFORE BEING 
TRANSFERRED TO OTHER HOSPITALS « 

SECTION 9121 OF COBRA AMENDED THE lAW TO REQUIRE MEDICARE 
PARTICIPATING HOSPITALS WITH EMERGENCY DEPARTMENTS, AS A 
CONDITION OF THEIR MEDICARE PROVIDER AGREEMENT, TO PROVIDE, UPON 
REQUEST AND WITHIN THE HOSPITAL* S CAPABILITIES: 

0 APPROPRIATE MEDICAL SCREENING EXAMINATIONS AND TREATMENTS 
FOR INDIVIDUALS WITH EMERGENCY MEDICAL CONDITIONS AND 

hUi WOMEN IN ACTIVE LABOR; AND 

0 A MEDICALLY APPROPRIATE TRANSFER TO ANOTHER FACILITY WHEN 
INDICATED, UNLESS PATIENTS OR THEIR LEGAL REPRESENTATIVE 
REFUSE TREATMENT OR TRANSFER. 

THE ENHANCED ENFORCEMENT MECHANISMS AUTHORIZED BY COBRA PROTECT . 
INDIVIDUALS WHO SEEK TREATMENT IN HOSPITAL EMERGENCY ROOMS AND 
ENSURE THAT THEY ARE MEDICALLY EVALUATED, PROPERLY TREATED AND IF 
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APPROPRIATE, PROPERLY TRANSFERRED. FAILURE OF A HOSPITAL TO 
TREAT OR STABILIZE A MEDICAL EMERGENCY WITHIN THE HOSPITAL'S 
CAPABILITIES WXI'L JEOPARDIZE A HOSPITAL* S STATUS AS A MEDICARE 
APPROVED INSTITUTION. 

COBRA PROVIDES FOR THREE RESPONSES THAT THE DEPARTMENT CAN TAKE 
IF A HOSPITAL FAILS TO COMPLY WITH THE STATUTORY REQUIREMENTS. 

THE FOLLOWING BRIEFLY SUMMARIZES THE RESPONSIBILITIES OF THE LAW. 

0 WE MAY TERMINATE OR SUSPEND THE HOSPITAL AGREEMENT; THUS 

ENDING OR INTERRUPTING THE HOSPITAL'S PARTICIPATION IN THE 

MEDICARE program; 
0 CIVIL MONETARY PENALTIES OF UP TO §25,000 FOR EACH CASE OF 

DUMPING KAY BE ASSESSED AGAINST. THE HOSPITAL AND PHYSICIAN; 

AND 

0 CIVIL ACTIONS MAY BE INITIATED BY THE PAT7.ENT OR ANOTHER 
HOSPITAL UP TO TWO YEARS AFTER THE VIOLATION. 

THE CONGRESS PROVIDED FOR EITHER TERMINATION 2B SUSPENSION OF A 
MEDICARE PROVIDER AGREEMENT OF A HOSPITAL THAT EITHER KNOWINGLY 
AND WILLFULLY QB NEGLIGENTLY VIOLATED THE LAW. UNDER THE 
TERMINATION PROCEDURES THE HOSPITAL HAS AN 0:?P0RTUNITY TO TAKE 
CORRECTIVE ACTION IMMEDIATELY, AND REMEDY THE PROBLEMS THAT CAUSE 
THE VIOLATION, THUS ASSURING THAT QUALITY IS MAINTAINED AND 
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ACCESS TO HEALTH CAKE IS NOT IKTERHUPTED* 

THE LEGISLATION ALSO PROVIDES FOR THE SUSPEllSIOK OF THE 
HOSPITAL'S MEDICARE PROVIDER AGREDIENT. SUSPENSIONS CAN BECOME 
EFFECTIVE IMMEDIATELY AFTER REASONABLE NOTICE HAS BEEM MADE TO 
THE HOSPITAL* 

A SIGNIFICANT DIFFERENCE BETWEEN TERMINATION AND SUSPENSION IS 
THAT THE FORMER ENCOURAGES THE HOSPITAL TO IMMEDVATELY CORRECT 
ITS BEHAVIOR AND AVOID LOSS OF ITS PROVIDER AGREEMENT. 
THEREFORE, TERMINATION IS ORIENTED TOWARD COMPLIANCE. BY 
CONTRAST, SUSPENSION COULD BE USED AS A COMPLIANCE TOOL AS WELL 
AS A SANCTION DESIGNED TO ASSURE THAT A HOSPITAL IS PENALIZED FOR 
ITS PAST ACTS. BOTH OF THESE TOOLS ARE INTENDED TO PROTECT 
PATIENTS FROM THE POSSIBILITY OF BEING DUMPED AND TO DETER 
UNLAWFUL DUMPING IN THE FUTURE. 

THE DEPARTMENT ALSO HAS AUTHORITY TO IMPOSE A CIVIL MONEY PENALTY 
(CMP) OF UP TO §25,000 PER INSTANCE WHERE A HOSPITAL HAS 
KNOWINGLY "DUMPED" ANY INDIVIDUAL. A CMP MAY EE IMPOSED IK LIEU 
OF TERMINATION OR SUSPENSION, OR IN ADDITION TO THESE Ri^MEDIES. 
MORE IMPORTANTLY, A CMP MAY BE IMPOSED NOT ONLY ON THE HOSPITAL 
BUT ON T:iE RESPONSIBLE PHYSICIAiY OR PHYSICIANS. 

FURTHrOUtORE, INDIVIDUALS WHO HAVE BEEN INJURED AS A RESULT OF A 
HOSPITAL'S DUMPING MAY INSTITUTE A SUIT TO RECOVF:^ HOMETARY 
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DAMAGES AND kLSO FOR EQUITABLE RELIEF. SIMILARLY, A HOSPITAL 
THAT HAS RECEIVED SUCH PATIENTS MAY INSTITUTE A SUIT AGAINST 
THE OFF£NDING HOSPITAL SEEKING TO RECOVER THE COSTS OF TREATMENT 
AS WELL AS INJUNCTIVE RELIEF. 

UNDER A SEPARATE STATUTORY PROVISION, THE DEPARTMENT ALSO HAS THE 
RESPONSIBILITY TO ASSURE THAT THOSE HOSPITALS THAT HAVE RECEIVED 
LOANS UNDER THE HILL-BURTON PROGRAM PROVIDE EMERGENCY MEDICAL 
CARE TO ALL INDIVIDUALS IN THEIR COMMUNITY. 

UNDER THIS PROGRAM, HILL-BURTON ASSISTED FACILITIES ARE REQUIRED 
TO MAKE THEIR SERVICES AVAILABLE TO ALL PERSONS RESIDING (AND, 
FOR TITLE XVI FACILITIES, WORKING) IN THE FACILITY'S SERVICE AREA 
WITHOUT REGARD TO RACE, COLOR, NATIONAL ORIGIN, CREED, OR ANY 
OTHER GROUND UNRELATED TO THE NEED FOR OR AVAILABILITY OF THE 
SERVICE. 

THE HILL-BURTON PROGRAM PROVIDED FEDERAL FUNDS FOR THE 
CONSTRUCTION OR MODERNIZATION OF PUBLIC AND PRIVATE NON-PROFIT 
HEALTH CARE FACILITIES. THOUSANDS. OF HOSPITALS, PUBLIC HEALTH 
CENTERS, NURSING HOMES, AND P^HABILITATION FACILITIES WERE BUILT 
ACROSS THE COUNTRY USING FUNDS FROM THIS PROGRAM. 

THE COMMUNITY SERVICE REQUIREMENT UNDER HILL-BURTON RELATING TO 
THE PROVISION OF EMERGENCY SERVICES PROHIBITS A HILL-BURTON 
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FACILITY FROM DENYING EMERGENCY SERVICES TO ANY PERSON WHO 
RESIDES (OR, FOR TITLE XVI FACILITIES, WORKS) IN THE FACILITY'S 
SERVICE AREA BECAUSE THAT PERSON IS WABLE TO PAY FOR SUCH 
EMERGENCY SERVICES. A FACILITY MAY DISCHARGE A PERSON WHO HAS 
RECEIVED EMERGENCY SERVICES OR IT MAY TRANSFER A PERSON TO 
ANOTHER FACILITY ABLE TO PROVIDE NECESSARY SERVICES. HOWEVER, 
UNDER HILL-BURTON A DISCHARGE OR TRANSFER IS ALLOWED ONLY WHEN 
APPROPRIATE MEDICAL PERSONNEL DETERMINE THAT SUCH ACTION WILL NOT 
SUBJECT THE PERSON'S MEDICAL CONDITION TO A SUBSTANTIAL RISK OF 
DETERIORATION. 

ANY REVIEW OF THE PROBLEM OF PATIENT DUMPING MUST CONSIDER THE 
REALITIES OF THE CHANGING HEALTH CARE ENVIRONMENT. FOR EXAMPLE, 
IT SHOULD BE ASSUMED THAT INCREASES IN PATIENT TRANSFERS MEAN 
PATIENT CARE HAS DETERIORATED. WE KNOW THAT MANY PATIENTS WHO 
SEEK CARE IN EMERGENCY ROOMS DO NOT HAVE URGENT OR UNSTABLE 
MEDICAL PROBLEMS AND COULD APPROPRIATELY BE TRANSFERRED TO OTHER 
TREATMENT FACILITIES. COBRA CLEARLY INTENDS THE PROVISION TO 
APPLY TO PERSONS WHOSE CONDITIONS ARE UNSTABLE OR WHOSE HEALTH 
COULD BE PLACED IN JEOPARDY WITHOUT PROMPT EMERGENCY TREATMENT. 

THE GOAL OF OUR POLICY IS TO ENSURE THAT EMERGENCY ROOMS PROVIDE 
APPROPRIATE EVALUATION OR TREATMENT OF PATIENTS WITH MEDICAL 
EMERGENCIES OR TRANSFER SUCH PATIENTS ONLY AFTER THEY ARE 
MEDICALLY STABLE. 
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WE WOULD LIKE TO EMPHASIZE THAT WE ARE COMMITTED TO ASSURING ALL 
PATIENTS THE RIGHT TO RECEIVE PROMPT AND APPROPRIATE EMERGENCY 
MEDICAL SERVICES. 
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Mr. Weiss. Mr. Kusserow. 

Mr. Kusserow. I think it would be best just to use the time to 
answer any questions of concern the subcommittee might have. 

Mn Weiss. Pine. Ms. Morton, do you have any opening com- 
ments? 

Ms. Morton. That would be my reaction, too. 

Mr. Weiss. OK. I am going to start by asking some questions of 
Dr. Roper, and then turn it over to Mr. Lightfoot at that point, and 
then ask questions of you, Mr. Kusserow, and Ms. Morton. 

Dr. Ropr- let me start with the point at which you closed your 
comments, ^e heard some compelling testimony this morning 
about a very serious problem. You are aware that in enacting the 
antidumpii;g law, the C!ongress was expressing its great concern 
about the increasing number of reports that hospital emergency 
rooms are refusing to accept or treat patients with emergency con- 
ditions if the patient does not have medical insurance, and that 
medically unstable patients are not being treated appropriately. 

Do you agree with this assessment of Congress' concern about 
this issue, and did you support enactment of the legislation last 
year? 

Dr. Roper. Did I personally, or did the Department? 
Mr. Weiss. The Department. 

Dr. Roper. I wasn t in the Department, but if I can get to the 
heart of your question, if patients are turned away inappropriately, 
that is a problem and I think the Congress took a wise step and we 
are vigorously enforcing this provision. 

Mr. Weiss. Right. The amendment, as you have indicated, v/as 
adopted in April 1986 and was given an effective date of August 
1986 so that there would be time for the adoption of regulations. 
Yet, as late as today, not even proposed regulations have been pub- 
lished; isn't that correct? 

Dr. Roper. That is correct, yes, sir. 

Mr. Weiss. Has even a notice of proposed rulemaking been pub- 
lished? 

Dr. Roper. That is proposed regulations; no, sir. 

Mr. Weiss. Then let me ask you, when does the Department plan 
to publish a notice of proposed rulemaking on this issue? 

Dr. Roper. As soon as possible, Mr. Chairman. Let me comment 
in two fashions. One, the fact that the Congress gave us a law that 
could be implemented without regulations, we are pleased for and 
we have proceeded to implement it without the regulations. I 
would just reemphasize the point I made in my opening statement. 

We take seriously the need to write regulations and are well 
along in that process, but to give you what I assume must sound 
like a bureaucratic response, COBRA and OBRA gave us a total of 
83 regulations to write. 

The fact that we are sorting out what we see to be problems in 
the wording of the statute is one of the things that has slowed 
down the process. Dick Kusserow is, I think, better able to describe 
for ^ou the problems that we face. But we are pressing ahead with 
writing the regulations, nonetheless. 

Mr. Weiss. You sent us two drafts of proposed regulations, one 
dated May 1986, and the other dated April 1987, both of which very 
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closely track the statute itself. Those regulations could not have 
been that difficult to draft, so, again, why such a long delay? 

Dr. Roper. Just the process of getting concurrence first within 
my agency, and then the Department, generally, on some matters 
that have some confusion attached to them in the statute. 

But, also, again I cite the regulatory burden that we face; the 
large number of regs. We knew that there were some provisions 
that the Congress gave us in OBRA and COBRA that could not be 
implemented absent regulations. We put those at the top of our 
list. 

This one was self-implementing. 

Mr. Weiss. The first interim operating instructions for enforcing 
the COBRA antidumping amendment were issued in a June 4, 
1987, memo to HCFA regional administrators. That was 10 months 
after the COBRA amendment became effective, right? 

Dr. Roper. Yes, but we had had extensive discussions with our 
regional administrators in December 1986, explaining to them how 
they ought to handle complaints that came forward to them. June 
4 is when we formally put it in writing and sent it to the regions. 

Mr. Weiss. Those interim instructions place the primary investi- 
gative responsibility on State licensing and certification agencies, 
don't they? 

Dr. Roper. Yes, that is, the State agencies are the prime investi- 
gators of our quality and enforcement activities, generally, for com- 
pliance. 

Mr. Weiss. Are the State agencies reimbursed for their investiga- 
tory work? 
Dr. Roper. Yes. 

Mr. Weiss. At what rate; do you know? 
Dr. Roper. I would be glad to find out for you. 
Mr. Weiss. Our information is that it is 75 percent of cost. You 
have no reason to disagree with that, do you? 
Dr. Roper. I will be glad to supply the figures for the record, sir. 
[The information follows:] 

For complaint surveys during FY 1987, the HCFA pays the total cost at a national 
average hourly rate of $32.13. This figure represents hourly salary/fringe benefits 
travel/per diem and secretarial/administrative overhead, which varies from State to 
State. 

Mr. Weiss. OK. Only a small percentage of hospitals in the 
United States are not accredited by the Joint Commission on Ac- 
creditation of Hospitals, or the American Osteopathic Association 
The State agencies survey these hosi)itals for licensure and certifi- 
cation purposes, and to assess eligibility for Medicare and Medic- 
aid. Most of the survei^s, I understand, are paper reviews rather 
than onsite investigations. Is that your understanding, also? 

Dr. Roper. I think so, yes, sir. 

Mr. Weiss. Right. And patient dumping violations should be in- 
vestigated onsite, right? 

Dr. Roper. They are all investigated onsite. 

Mr. Weiss. How can you expect the State agencies to have the 
expertise or even the personnel to adequately investigate dumping 
complaints, when they are basically a paper review apparatus? 

Dr. Roper. Lret me go back and correct. The State agencies do 
many paper reviews, but they are fully capable of doing onsite re- 
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views where necessary. And, clearly, as we have instructed our re- 
gions, a case of this sort is one where it would need immediate, ex- 
pedited, onsite review; no question about it. 

Mr. Weiss. Have you reviewed the capacity of the various State 
agencies to do onsite investigations, and the extent to which they 
do undertake onsite investigations? 

Dr. Roper. No, sir. I have not. Our staff does that continually, 
though. 

Mr. Weiss. I would appreciate your submitting to us for the 
record the review that you have of the capacity of the State licens- 
ing and certification agencies to do onsite inspections? 

[The information follows:] 
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The State Survey agencies are required by HCFA to employ qualified 

professionals to perform surveys of facilities participating in th*5 

Medicare and Medicaid programs. These individuals are required to complete 

Federal training programs to ensure that they can reliably ascertain 

whether Federal participation requirements are met» In addition to these 

certification surveys, the States respond to complaints relative to the 
health and safety of patients, including the "dumping" of patients, 

HCFA*s regional offices employ a cadre of qualified health professionals 
that are responsible for monitoring the performance of State agency 
personneK The regional office staff routinely conduct Federal monitoring 
surveys of health care providers to ensuie that the State surveyors apply 
the requirements consistent with Federal protocols. Also, Federal 
surveyors may conduct additional surveys based on complaints received from 
the public, ombudsman programs and other sources. This would include 
surveys conducted to investigate allegations regarding "dumping" cases. 

In addition, HCFA has instructed Peer Review Organizations to provide 
medical expertise to support either State Agencies or HCFA staff if 
additional medical personnel are needed to evaluate a case. We believe 
that the full range of resources that can be brought to bear on any 
complaint are more than adequate to ensure a full and proper investigation. 
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Dr. Roper. Sure. If I could, Mr. Chairman, make a general point 
in response to your question. While we do have, we believe, ade- 
quate capacity to investigate these, and we will make certain we 
have whatever the capacity is necessary, it is our view that the 
prime moving force of this piece of legislation is a deterrent effect, 
and H is our belief that the vast number of hospitals in America do 
not want to do dumping. We are carefully pointing out to them 
what the law is, and urging them to be vigorous in instructing 
their emergencv room staff and other staff as to what the law is so 
that there won t be any of these cases. 

My point simply is that we place immediate first-line focus on 
making sure these things don't happen, but of course, we need to 
have the resources to follow up and investigate thooe cases that do 
happen. 

Mr. Weiss. The fact is that the Congress adopted this legislation 
because the problem of dumping has been growing year by year by 
year; isn't that correct? 

Dr. Roper. There have been growing allegations, yes, sir. I be- 
lieve it was the Congress' intention that the prime focus be a deter- 
rent, a message 

Mr. Weiss. Indeed, but in order to do that you have to acknowl- 
edge that there is a growing problem; and you have to make sure 
that the capacity of the agencies to undertake the proper investiga- 
tion so that they can serve as a deterrent effect is there; isn't 
that 

Dr. Roper. True. 

Mr. Weiss. Right. Dr. Kellermann had testified earlier— I don't 

know if you heard any of his testimony 

Dr. Roper. No, sir. 1 missed it. 

Mr. Weiss. Dr. Kellermann is the medical director of emergency 
services at the Memphis Regional Medical Center. He testified ear- 
lier that the Methodist Hospital in Tennessee dumped a young 
man named Terry Takewell, who died the next day— which, literal- 
ly was a case of dumping. They had taken Mr. Takewell from the 
emergency room, placed him out in the parking lot. He crawled 
under a tree, which is where he was found by the friends who had 
taken him to the hospital to begin with, and he died the following 
day. 

Dr. Kellermann testified that the State agency reviewed the ac- 
tions of the hospital and found that they had not violated State 
law. He said that in Tennessee, the board which supervises the 
agency responsible for surveying a hospital for a potential dumping 
violation is controlled by persons directly related to private hospi- 
tals and nursing homes. 

My question is, would you expect that a State agency under the 
control of a board such as the one in Tennessee would be able to 
conduct an adequate, impartial investigation and render an impar- 
tial judgment regarding the private hospital for violating this law? 

Dr. Roper. Mr. Chairman, I am not personally acquainted, but I 
will be glad to look into it with State law and the provisions of this 
board in the State. I v/ould presume that the citizens of Tennessee 
would constitute a board that would be able to carry out their 
given duties. 

[The information follows:] 
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Ohe two state jigencies Are separate and distinct. One 
agency reports to the Federal Govemaent for purposes 
of the survey; the other to the Governor of the state. 



The Tennessee Department of Health and Environment's Division of Health 
Care Facilities is responsible for State licensing and Medicare and 
Medicaid certification. There is a program director and staff for each^of 
these areas and a director in charge of the division. The licensure sfaff 
performs licensure surveys and makes recommendations to the Board of 
Licensure. The Medicare/Medlcaid certification staff conducts surveys of 
Medicare and Medicaid facilities and submits its findings to the HCFA RO. 

The Tennessee Board of Licensure is appointed by the Governor and is 
composed of 13 members of the health care industry as foUowst 

o Public hospital affiliations 



Pharmacist 
Dentist 
Administrator 



o Private hospital affiliations 



Doctor of osteopathy 
Three administrators 
Surgeon 



o Nursing home/home health agency affiliations 



Owner of a private nursing home 
President of a private nursing home 
Administrator of a home health agency 



o Two consumer representatives 
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Mr. Weiss. That may be a very naive assumption, Dr. Roper, be- 
cause the testimony that we had was that the problem that the 
public hospitals face is trying to ward off dumping. The very board 
they have to take their complaints to is controlled or, for the most 
part, composed of people v/ho are involved with the boards of the 
private hospitals whc are engaged in the transferring, dumpings 
itself. 

I asked the question to hark back to the question as to whether 
the Stat-e agencies are really appropriate agencies to do this k iid of 
investigative work. 

Dr. Roper. In general, I believe strongly that the State agencies 
are. I worked as the head of an urban county health department 
and assistant head of a State health department, and know what 
those agencies are all about. I believe strongly that the State agen- 
cies are closer to the problem and the best vehicle for us to depend 
on at the first order. 

We need to have a look behind, a foUowup process at the Federal 
level. Ao to the situation in Tennessee, I would be glad to look into 
the allegations made by the doctor from Memphis. We take that se- 
riously. 

Mr. Weiss. I wish you would, but I wish that you would look 
beyond this and at it as an example of the kinds of concerns that 
people have expressed about the utilization of the State boards 
which may be dominated by the very people who are being investi- 
gated. 

We have the second bell at this point for a quorum call. We are 
going to take a break, hopefully for no more than 10 minutes. 

[Whereupon, a short break was taken J 

Mr. Weiss. The subcommittee is back in session. 

I think we will now have probably about an hour before we get 
another interruption. 

Dr. Roper, the interim instructions direct State agencies to con- 
duct a survey to investigate a complaint within five working days. 
The survey, the memo explains, must investigate emergency serv- 
ices and medical staff. 

Is that the extent of the guidance offered? Does it indicate addi- 
tionally what questions to ask, whom to interview, and what 
records to examine? 

Dr. Roper. No, sir. The document gives general instructions that 
the State agency is to investigate the case and these are trained 
professionals that do whatever is necessary to get the full facts of 
the case. 

Mr. Wek«. So that aside from stating that the survey must inves- 
tigate emergency services and medical staff, the memo does not tell 
the State agency anything at all about how to conduct the survey; 
is that right? 

Dr. Roper. It tells them to use their professional training. 

Mr. Weiss. Isn't evidence of dumping likely to be found by sur- 
veying the receiving hospital, as well as the transferring hospital? 

Dr. Roper. By surveying, you mean talking to people at the re- 
ceiving hospital? 

Mr. Weiss. Right. 

r Roper. Sure, yes, sir. 
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Mr. Weiss. Do the interim instructions suggest that the State 
agency survey the receiving hospital? 

Dr. Rop^. It doesn't mention it, but I would, again, depend on 
the professionalism of the investigators to do that. It is an impor- 
tant part of many investigations. 

Most of the complaints that we have received, 70 percent to date, 
have come from the receiving hospital, and so they would be not 
only an important part of the investigation, they were the initiator 
of the whole process. 

Mr. Weiss. But there is nothing in the memo that suggests that 
both hospitals be surveyed; vi that right? 

Dr. Roper. That is right. 

Mr. Weiss. OK. What has happened to the cases filed before the 
interim instructions were issued last month? 

Dr. Roper. We ha^ received 35 cases, and I can go down those in 
detail, if you would wish. I believe we provided that information to 
you. 

Mr. Weiss. Let's leave it at that at this point. We have the detail 
of that and it will be entered into the record. 
[The information follows:] 
[See appendix for cases as of October 9, 1987.] 



LOG or SECTION 1667 CASES 



Rt9lon 



Date CoApUInt 



III 

IV 



VI 




04/27/8 

12/04/8 

01/08/8 
01/27/8 

02/24/8 
04/08/8 

04/01/8 

01/0S/8 

01/06/8 

04/08/8 
OS/OS/8 
OS/OS/8 
05/0S/8 
OS/OS/8; 
OS/12/8 



H*M of Hospital 



Section of COBfiA 
AllgQtd NongQaoliAnl 



In 



In 



Out of 

CoapHante 



K«ry \,;»hln9ton 
Fredericksburg, VA 
Methodist, So«ervl1U, 
IN 

Jennie Stuart 
Hopkinsville, KY 



Treatment and trans- 
fer for active labor 
Stabi1lzin9 treatMnt, 
transfer 

Stabilizing treatment, 
transfer 



Karyvount, London, KY StabilizinQ treatment 



GeorQe County/Hoblle 
Lucedale, HS 

Goodlark, Dickson, TN 

J4ckson>Kidison, 
Jackson, TN 

Hethodlst Evangelical 
Louisville, KY 

H(«ana, Clear Lake, 
TX 



Deriftot-Chicot 
Der»ot. IX 



South (>1ains 
AW>erst, TX 

Fannin County, 
8onha«, TX 

Lillian 
Sonora, TX 

Uintergarden Ke*orla1 
Dilly, TX 

Charter CoMKinity 
Clevelaiid, TX 

Trinity Kenorial 
Irinity, TX 



Treatment, transfer 
for active labor 

StablltzInQ treatment 

StabllizinQ treat»ent 

Treatnent, transfer 



Stabllzing treat»ent« 
transfer 



Screening, treatMnt, 
transfer active labor 



Treatment, transfer 

Treatment* transfer 

Treatment, transfer 

Treatment, transfer 

Ireataent, transfer 

Ireatnent, transfer 



ZL6 



to 
»-* 
o 



X (te/mlnaticn underA-ay) 



RfQlen Ditf Coinpljint 
i»r»\v6 



Hu^ of Hotpitjl 



Stction of C09QA 



In In Owt of 




OS/12/67 Riverside 

Corpus ChrlstI, TX 

OS/12/67 Terrell Cemunity 

Ttrrtll, TX 

OS/12/67 Sin Sibi 

Sin Sibi. TX 

OS/12/67 Kitchen County 

Colorido City. TX 

OS/12/67 South ArllnQton 

Hedlcil Center 
Arlington. TX 

OS/27/67 Oilgrove toulslini 

Vest Cirroll Pirlsh. U 

05/27/67 Centril TexiS Hedicil 

Center 
Keirne, TX 

04/15/67 Trinity he«or[i1 

Trinity. TX 

12/30/66 Letflsvn^e Hedlcil 

tewlsvllle. TX 

Ot/26/67 KcAllen Kedlcil 

HcAllen, TX 

02/17/67 Detir. VIctorli. TX 



02/20/67 Alvin CoMunlty 

Alvln. TX 

11/21/66 HCA Villey 

6rOwnsvnie. TX 

C4/01/67 Colonial 

Terrell. TX 

04/01/67 UMson N. Jones 

Shenun. TX 

03/16/67 Brookslde. Sin 

P*b1o, CA 

04/9/67 LosHedinos 

Pittsburg. CA 



Trfitetent. trinsfer 

Treiteent. trinsfer 

Treitment. trinsfer 

Treitnent. transfer 

Treitflient. trinsfer 

Treitflient. trinsfer 
Treitwent. trinsfer 

Treitflient. transfer 

Treiteent 

Refuse to iccept 
Indigent trinsfers 

Treitfient trinsfer 
for iCtUe libor 

Treitaenti trinsfer 

TreitMnt. trinsfer 

Treitnent. trinsfer 

Screening, treitnent. 
trinsfer 

Treiteent, trinsfer 
Trinsfer 



to 



X (tcnrdnation rescinded) 
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Mr. Weiss. Earlier this morning, we heard some discussion of the 
Hill-Burton community service obligation. Do the State agencies 
have any experience with this Federal law, to your *:novf^ \ge? 

Dr. Roper. I would defer to the Director of the ''^Tice ibr Civil 
Rights. I am not that familiar with the Hill-Burton legislation, 
since my agency does not enforce that. 

Mr. Weiss. Mr. Kusserow, do you have any information on that? 

Mr. Kusserow. As he has pointed out, that is with the Ofiic? for 
Civil Riehts. 

Mr. Weiss. Ms. Morton. 

Ms. Morton. To my knowledge, they are not that familiar with 
our regulations. 

Mr. Weiss. Right. Would State agency staff, to your knowledge, 
Ms. Morton, be trained to identify Hill-Burton violations? 

Ms. Morton. I am not aware of any specif c training related to 
Hill-Burton. 

Mr. Weiss. OK. Let's see if we can follow a complaint. An inyesti- 
gation is triggered, I understand, only when an HCFA regional 
office determines that a COBRA complaint is warranted; is that 
correct, Dr. Roper? 

Dr. Roper. Complaints come to us and we investigate them. They 
come to us in a variety of ways, as I said, 70 percent of them have 
come from the receiving hospital; others have come from family 
meinbers, or members of the community. A number of them havf 
come umply because our staff read the local newspaper md 
learned about an incident. 

Mr. Weiss. But it is a fact that it is only triggered at your office 
when an HCFA regional office determines tiiat a CObRA com- 
plaint is warranted. 

Dr. Roper. Yes, that is the beginning point of the process. 

Mr, Weiss. Now complaints can also be filed with the State 
agency, directlv; is that correct? 

Dr. Roper. Yes, sir. 

Mr. Weiss. Would the State agency then have the power to 
decide if a complaint is warranted? 

Dr. Roper. They would have the power and the authority to 
begin an investigation on their own. They have the responsibility 
for their own citizens. 

Mr. Weiss. Do the interim instructions set forth any guidelines 
for either HCFA or the Office of Inspector General, or the State 
agencies to determine whether a complaint is warranted or unwar- 
ranted? 

Mr. Kusserow. I can answer one part of that, Mr. Chairman, 
while we are waiting. There is absolutely nothing in there for the 
inspector general at this time. We have no authority to act on any 
investigation until the regulations go into en*ect and the delega- 
tions come from the Secretary. 

So, I will tell you that we have no guidelines for our staff, and 
we are not able to act at this point. 

Mr. Weiss. It is not accurate to suggest that because the statute 
went into effect, that you don't need regs. For this purpose, you 
need regulations. Is that correct? 

Dr. Roper. For the sanctions part of the process, yes, sir. But if I 
could go back and answer your question, if I remember it, it was — 
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does anything in our June 4 instructions tell the regional office 
how to handle the facts once they have gotten them? The answer is 
yes. It says that if the results indicate the hospital is out of compli- 
ance with one or more conditions of participation, initiate a fast- 
track termination of that hospital from the Me(Ucare Program. 
Mr. Weiss. Read it again, slowly, for me, please. 
^ Dr. Roper. "If the results"— that is the results of the investiga- 
tion by the State agency, and when appropriate by the peer review 
organization— "mdicate that the hospital is out of compliance with 
one or more of the conditions of participation, which results in pa- 
tients being dumped, that is transferred or otherwise discharged in 
unstable medical condition, initiate"— this is speaking to the re- 
gional office— "initiate a fast-track termination." 

Mr. Weiss. That is in essence a conclusion. There are no guide- 
lines as to how you arrive at that position, to make that determina- 
tion. 

Dr. Roper. This memo doesn't set forth those guidelines. 

Mr. Weiss. Right, and doesn't set forth any criteria to be fol- 
lowed; is that correct? 

Dr. Roper. Yes, but my answer is that the people in the regional 
offices have detailed instructions about how to judge whether or 
not an agency is in compliance with the conditions of participation. 
It IS a m^or part of our work. 

So the fact that this memo doesn't set them forth doesn't mean 
they don't exist. 

Mr. Weiss. What does exist? Tell me, again, what exists? 

Dr. Roper. "Conditions of participation" is a detailed document 
that explains what hospitals, in this case, have to do to be a part of 
the Medicare program. Our staff have detailed instructions about 
how to apply those conditions of participation to specific hospital 
situations, and therefore, judge whether or not a hospital is in com- 
pliance with the conditions of participation. 

What the June 4 memo says is, "if they are not in compliance, 
start the termination process. 

Mr. Weiss. That is conditions of participation in the Medicare 
program. Right? 

Dr. Roper. Yes, sir. 

Mr. Weiss. That does not relate to the COBRA legislation. 

Dr. Roper. That is a separate requirement, yes, sir. 

Mr. Weiss. Right. Are you saying then there are no regulations 
or guidelines, or criteria that are required beyond the conditions of 
participation in the Medicare Program? That the new legislation, 
the new COBRA amendment, doesn't require anything further to 
be spelled out as far as guidelines or criteria are concerned? 

Dr. Roper. The regulations will entail in clear-cut fashion what 
IS already a practice for how to handle these complaints procedur- 
ally. But the relations will not be setting forth criteria and 
guidelines, if I understood your words. 

Those are already on the books, so to speak. 

Mr. Weiss. Then why is COBRA needed? I mean, if conditions of 
participation are that clear cut, and they exclude dumping general- 
ly, then you wouldn't need the COBRA legislation at all. Right? 
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Dr. Roper. No, sir. The COBRA legislation said, and this was 
reaffirmed in the Tax Reform Act in October, that in addition to 
the conditions of participation, will be the matter of dumping. 

Mr. Weiss. I have been asking you about dumping, itself, and the 
question, again, if I can go back, is whether there are any criteria 
or guidelines spelled out either to HCFA or OIG, or anybody in the 
State agencies, to determine whether a complaint is warranted 
under the antidumping provisions. The answer has to be, in fact, 
that no, there have been no criteria or guidelines spelled out. Is 
that correct? 

Dr. Roper. Yes, sir. 

Mr. Weiss. OK. Let's turn to the draft regulations. They provide 
that hospitals will be subject to termination or suspension of their 
provider agreements if "the evidence available establishes a defi- 
nite pattern of knowing, willful or negligent non-compliance." Is 
that correct? 

Dr. Roper. I don't have the draft regulations in front of me, but 
that sounds right. Yes, sir. 

Mr. Weiss. We take that from page 32 of the draft regulations. 
The relations further provide, on pages 32 and 33, that the deter- 
mination of noncompliance will be "based on such factors as the 
number of violations substantiated, the period of time during 
which the violations occurred, the seriousness of the individuals' 
conditions," and other factors; is that correct? 

Dr. Roper. Again, I don't have it in front of me, but I take it that 
you are reading from our draft. 

Mr. Weiss. Yes. Again, we take that quote directly from the draft 
regs. 

Dr. Roper. Yes, sir. 

Mr. Weiss. Is it correct that single, isolated instances of illegal 
dumping would not be enough to cause suspension or termination; 
that there must be a definite pattern? 

Dr. Roper. No, sir. What we are saying is that a single case i' 
sufficient cause for an antidumping action, but in the review b 
the agency, the State agency in this case, they are to evaluate, loo 
for a pattern of noncompliance. A single violation is sufficient 
cause to initiate termination. 

In fact, in the cases that we have handled already, some of them 
were because of specific, single complaints. 

Mr. Weiss. My understanding is that that applies if there is a 
"flagrant violation"; isn't that correct? The draft regulations sug- 
gest a pattern— evidence establishing a definite pattern of knowing, 
willful or negligent noncomplian ce, unless you are able to demon- 
strate a flagrant violation, and then a single act would be suffi- 
cient. Is that correct? 

Dr. Roper. Yes, sir. One really bad one is enough though. 

Mr. Weiss. Is there 

Dr. Roper. If I could just add, Mr. Chairman, that is parallel to 
the way we handle quality of care cases in the peer review organi- 
zation process, as well. The PRO's overlook the Medicare program 
and they look for patterns of inappropriate care. But again, a 
single dumping case, if it is bad enough, is enough to warrant 
action. 
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Mr. Weiss. So that nothing less than a pattern, or a particularly 
flagrant instance, will trigger monetary penalties; is that correct? 

Dr. Roper. Nothing less than a problem will not lead to a penal- 
ty, you are right If we find a problem 

Mr. Weiss. No, no. 

^ Dr. Roper [continuing]. Either through a pattern of cases, or a 
single bad case, we will take action. 

Mr. Weiss. OK. Now, doesn't the statute specify that any single 
instance of ill^al dumping can lead to these penalties? 

Dr. Roper. Yes, sir. That is why we are enforcing it the way we 
are. 

Mr. Weiss. Well, you have gone beyond it, though. What you 
have said is that a single, flagrant— whatever that means— case 
will do it. 

Mr. KussEROw. If I may add, Mr. Chairman, so we don't get con- 
fused. One of the problems that we are having with the relations 
*J the difference between termination, which is primarily a compli- 
ance mechanism, and suspension, and then CMP. The original leg- 
islation, I think, was intended to go from the more severe to the 
less severe. 

Dr. Roper is quite correct when he is talking about the fact that 
when you terminate a hospital, or you suspend them, it really 
would require a pattern, or a real flagrant case. 

But as far as the civil monetary penalty is concerned, I think it 
was envisioned by the Congress that a single act would not have to 
be OToss and flagrant, but could in fact result in a monetary penal- 
ty. So it depends on what provision you are looking at in the law. 
^ Mr. Weiss. I wish you would double check that. My understand- 
ing, as I read that, is that for a suspension or termination, you re- 
quire a pattern of violations. For a monet^ pendty, you need 
either a pattern or a flagrant violation. 

For suspension you could not use a flagrant violation standard, a 
single flagrant act. Right? For that you need a pattern and then 
for a monetary penalty, it is not enough that you have a violation 
of the antidumpmg statute, but that you need a flagrant violation. 

Mr. KussEROw. De facto, you are absolutely right because the 
standard of proof that you have, under the CMP, is that you knew 
or knowingly, rather than what is traditional under the civil mone- 
tary penalty standard, which knew or had reason to know, which is 
a negligence standard. 

So the end result of that is quite as you stated. It requires it to 
be flagrant because if you do it knowingly or with intent, then in 
fact It IS flagrant by definition. So you are quite right. But what 
you are pointing out also is one of the problems we are having with 
the legislation. 

^ It parallels, but is not exactly the same as, the terminology used 
in other legislation that is already on the books. 

Mr. Weiss. Who decides if a case is a flagrant violation? 

Mr. KussEROW. We have that in the statute; it becomes flagrant, 
almost by definition, when you say they have done it knowingly. In 
other words, with intent; that is flagrant by definition. 

If it stands on the books that way, that will in fact be the defini- 
tion. 

Mr. Weiss. Dr. Roper, do you agree with that? 



ERIC 



216 

Dr. Roper. Yes, sir. 

Mr. Weiss. How many patient dumping complaints has HCFA re- 
ceived? 
Dr. Roper. Forty. 

Mr. Weiss. We have 34. How recent is the 40? 

Dr. Roper. Forty is the count as of this morning. 

Mr. Weiss. Of those, our information was that out of the 34, 23 
were filed in region 6, the Dallas office. Was that correct? 

Dr. Roper. Yes, sir. The more recent ones 

Mr. Weiss. How many of the 40 were filed from the Dallas office, 
do you know? 

Dr. Roper. I would be glad to count. Can you bear with me for a 
moment? 
Mr. Weiss. Sure. 

Dr. Roper. Twenty-two of the forty are from the Dallas region. 
[The following information was subsequently provided:] 

The total aumber of cases of alleged dumping violations filed in the Dallas Region 
was, in fact, 23. 

Mr. Weiss. We counted 23 out of the 34 that you submitted to us 
a couple of weeks ago. Why have there been. so many complaints 
from that single region, would you. know?. Do you have any idea? 

Dr. Roper. Why the number in this specific region, I don't have 
an answer for you. 

Mr. Weiss. The testimony that we had this morning suggested 
that because of the special concern that the administrator of the 
Parkland. Hospital in Dallas has^ shown' in the dumping area 

Dr. Roper. Excuse me, sir. The State of Texas has shown special 
concern— they have passed their own legislation. 

Mr. Weiss. They passed that legislation to a great extent, I 
gather, because of the administrator, and because there was a large 
amount of media attention, both local and national, on the dump- 
ing cases in Texas. As a result, people were aware of the COBRA 
amendment and filed complaints. 

Would you draw^the same.conclusion? 

Dr. Roper. The same conclusion? 

Mr. Weiss. That the reason that there were so many complaints 
filed in region VT, that is in the Dallas, TX, area, is because people 
seemed to be aware, the public attention focused 

Dr. Roper. I think that is a reasonable assumption, yes, sir. 

Mr. Weiss. If this number of dumping incidents has been identi- 
fied in a single region, 22 or 23, would you assume that there must 
be many more than the 34 that we had a couple of weeks ago, or 
the 40 that we now have nationwide that could fall uuder COBRA? 

Dr. Roper. There must be more. There are some unreported 
cases, I am sure. Yes, sir. 

Mr. Weiss. Right. Will there be a requirement in the regulations 
that you are considering now, that a notice be posted in the hospi- 
tal emergency rooms, informing patients of their rights under the 
COBRA amendment? 

Dr. RqPER. That is one of the things we are studying right now, 
Mr. Chairman. It may well be that that is something we cannot do 
throujh regulation; it may require specific statutory authority to 
post a notice. Our legal counsel is reviewing that right now. 
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Mr. Weiss. What are your plans for informing people about the 
law? 

Dr. Roper. First of all to communicate this in whatever forums 
we can, specifically to the hospital industry. I have written to the 
National Association of Public Hospitals and asked them to be 
helpful in identifying cases that come to their attention. The public 
hospitals are the likely recipients of dumped cases. I have also 
written to the American Hospital Association and the Federation 
of American Health Care Systems. I think occasions like this hear- 
ing that you are holding today will inform the public of this impor- 
tant provision of law. 

Mr. Weiss. But how about at the point of contact? Would you 
have any thoughts as to how you could possibly make sure that 
there will be a better opportunity for people who are in the situa- 
tion themselves, to be aware of what their rights are under the 
law? 

Dr. Roper. The inspector general reminds me that he is doing a 
study of that subject. I would like to let him talk. I would just say 
that we want people to be fully informed of all aspects of the Medi- 
care law, but I think we ought to think carefully about what we 
would say to people, how to communicate an appropriate message. 

The idea of a posted notice I would have to think carefully about 
before giving an opinion. 

Mr. Weiss. One of those suggestions that was made by some of 
the medical people on the earlier panel was that perhaps having a 
certification requirement by the transferring physician, which 
would include the statement that he or she has advised the patient 
of all of the rights under the COBRA amendment would be appro- 
priate, or if you had a statement by the patient or the patient's 
guardian or close person who is with the patient, if the patient is 
not able to certify that they have been so notified, might be a way 
of doing that. 

That would at least provide for, if not the actual transferring of 
the information, somebody having to state that they have provided 
the information, or that they have been provided the information. 

Dr. Roper. I would, again, want to give that some thought. As a 
practicing physician, having worked in emergency rooms, myself, 
what we are talking about is how to make sure people get the care 
that they need. 

My reticence in seconding your suggestion about a certification 
is 

Mr. Weiss. Not my suggestion; the suggestion of doctors who are 
familiar with this particular work. 

Dr. Roper. I stand corrected. But the reason I want to think 
about that some more is that it has the tendency to put it in very 
legal terms. We have people on the firing line trying to render care 
in a doctor-patient relationship, or whatever, and that may have 
the tendency to polarize 

Mr. Weiss. If you put it in the guise or context of inform.. J con- 
sent so that people know what is happening to them. 

Dr. Roper. I understand the point. 

Mr. Weiss. Your draft testimony states that you have "recom- 
mended that two hospitals be terminated from Medicare for failure 
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to meet the new emergency medical care condition of participa- 
tion/' 

Would you explain the new condition of participation and what 
happened in the two cases recommended for termination? 

Dr. Roper. Explain the condition of participation? 

Mr. Weiss. Yes, the language that was used in your draft testi- 
mony was that you have recommended that two hospitals be termi- 
nated from Medicare for failure to meet the new emergency medi- 
cal conditions of participation. 

I want to know what you meant by that and what happened in 
the two cases that were recommended for termination? 

Dr. Roper. Mr. Chairman, we published revised conditions of par- 
ticipation for hospitals in the Medicare program about a year ago 
and there was a. provision in that dealing with emergency services, 
how emergency departments of hospitals were to be organized and 
staff, et cetera. I would be glad to provide a copy of that to you. 

[The information follows:] 
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HmMi Cmn niMndnt AdmlnUtratk>n, HHS 




1 462.S& Condition of ptrticipttlon: Emer' 



The hospital must meet the emer- 
Ifncy needs of patients in accordance 
with acceptable standards of practice. 

(a) Standard: Organization and di* 
rtctioTL If emergency services are pro* 
%idfd at the hosplUl- 

M) The services must be organized 
under the direction of a qualified 
»cmb«r of the medical sUff ; 

(2) The services must be integrated 
with other departments of the hospi* 
tal: 

(3) The policies and procedures gov* 
eming medical care provided in the 
emergency service or department are 
established by and are a continuing re* 
sponslbility of the medical staff. 

(b> Standard: Personnel (1) The 
emergency services must be supervised 
by a qualified member of the medical 
staff. 

(2> There must be adequate medical 
and nursing personnel qualified In 
emergency care to meet the written 
.emergency procedures and needs an* 
ticipated by the facility. 

9 482.&€ Condition of participation: Reha* 
bititation tervlcet. 

If the hospital provides rehabllita* 
tion. physical therapy* occupational 
therapy* audiology. or speech patholo< 
gy services, the services must be orga* 
nized and staffed to ensure the health 
and safety of patients. 

(a) Standard: Organization and 
staffing. The organization of the serv* 
ice must be appropriate to the scope of 
the services offered. 

(1) The director of the services must 
have the necessary knowledge, experi* 
ence. and capabilities to properly su* 
pervlse and administer the services. 

(2) Physical therapy, occupational 
therapy, or speech therapy, or audiol* 
ogy services. Jf provided, must be pro* 
vfded by staff who meet the quallfica* 
tlons specified by the medical staff, 
consistent with State law. 

(b) Standard: Delivery of services. 
Ser\'ices must be furnished in accord* 
ance with a written plan of treatment. 
Ser\'ices must be given In accordance 
with orders of practitioners who are 
authorized by the medical staff to 
order the services, and the orders must 
be incorporated in the patient's 
record. 
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Mr. Weiss. I would appreciate that. What happened in the two 
cases; do you know? 
Dr. Roper. There are eight cases altogether. 
Mr. Weiss. You recommended eight cases for termination? 
Dr. Roper. Yes, sir. 
Mr. Weiss. What happened to them? 

Dr. Roper. Ultimately, five of the cases came back to us before 
the termination was effective with corrective plans of action that 
were acceptable to us. We rescinded the termination in those five 
cases and are continuing vigorous oversight. 

Three of the eight cases are still in progress at the moment. 

Mr. Weiss. Have they in fact been terminated? 

Dr. Roper. The three? 

Mr. Weiss. Yes. 

Dr. Roper. No, sir. We are in the 23-day period right now. If I 
v^ould explain the way the process works. Once our regional office 
ii^ satisfied that a case warrants the beginning of the termination 
process, we issue a formal notice of termination action to the hospi- 
t£\l. The clock begins and there is a 23-working-day period before 
the termination can be effective. If we do not rescind our action 
during that period of time, it will become effective and the hospital 
is kicked out of the Medicare program. 

In five of the cases, the hospitals came forward to us with correc- 
tive action plans that were satisfactory to us. 

In the three remaining cases, we are presently within that 23- 
day window and we have not yet come to the end of it. 

Mr. Weiss. Is one of the hospitals with the corrective action plan 
Brookside? 

Dr. Roper. Yes, sir. 

Mr. Weiss. In any of these cases, were any of them referred to 
the Office of the Inspector General for other possible penalties? 
Dr. Roper. Yes, sir; all eight have been. 

Mr. Weiss. All eight. Now, Dr. Roper, we heard testimony this 
morning from Mrs. Hill who reported the case of the young man 
who was placed outside in the parking lot, and Dr. Kellermann, on 
the same case. 

Dr. Roper. Yes, sir. 

Mr. Weiss. On October 27, 1986, JONAH, a community organiza- 
tion in west Tennessee filed a complaint with the inspector gener- 
al. The complaint alleged that the Methodist Hospital violated the 
antidumping law in the case of Terry Takewell. When did the IG 
or HCFA respond to this complaint? 

Mr. KussERow. We referred the complaint over to the Health 
Care Financing Administration. The way the system is designed is 
that the primary concern in any case is to ensure that patients 
going to a hospital as of this moment are in fact going to get the 
promised care, and that the hospital is in compliance. 

So the first step is for the Health Care Financing Administration 
to make that determination. If they are out of compliance, then 
they terminate them. 

At the conclusion of that process, if they feel that there should 
be an investigation of the past acts, or penalties, then they refer it 
for investigation by the inspector general. 
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In the case of Somerville, I believe that as yet they have not 
found it out of compliance and therefore there is no retrospective 
investigation planned. 

Mr. Weiss. HCFA has not found it out of compliance? 

Mr. KussEROW. No, sir. 

Mr. Weiss. Do you know whether and when HCFA responded to 
the complaint? You, Mr. Kusserow, said that you forwarded it on to 
HCFA, right. So that that was your way of dealing with it. 

Mr. Kusserow. On any complaint by any source that we would 
get, the first step would be to go to the Health Care Financing Ad- 
ministration to protect patients currently going to that hospital. 

Mr. Weiss. OK. Would you expect HCFA to acknowledge the re- 
ceipt of that complaint by them to the organization or people who 
forwarded the complaint in the first instance? Did you notify the 
people who filed the complaint? 

Dr. Roper. If I understand the nature of your question, Mr. 
Chairman, it is our desire to let everybody know what we are doing 
in a case. My understanding of this one was that the process began 
with a newspaper article that presented the facts of this case in 
Tennessee and that this is what led to the investigation. That is 
why we did not go back and inform an individual. 

Clearly, it is our intention when there are specific individual 
complainants to make sure they know where we are in the process. 
If we dropped the ball on this one, that is not what we intended to 
do. 

Mr. Weiss. Well, you had a formal complaint that was filed with 
the Office of Inspector General hotline from this organization. Just 
Organized Neighborhood Area Headquarters (JONAH); that is 
dated October 27, 1986. 

Mr. Kusserow, you have indicated you transferred that over to 
HCFA, that that is the appropriate channel to take. But our 
records indicate that there was nothing further until April 27, 
1987, when there was a form response sent to the organization's 
president by HCFA. 

That is October 27 to April 27, which is a delay of some 6 
months, and then my question is whether there has been any fur- 
ther communication from HCFA or the Office of the Inspector Gen- 
eral, or the State agency to the people who filed the complaint? 

It is my information that there nas not been. Do you have any 
further information? 

Mr. Kusserow. No; but we certainly can go back to our files and 
come back for the record on that. 

Mr. Weiss. But I am not really interested in having my records 
complete. What I am really interested in is finding out why in fact 
it would take 6 months before the organization was sent a letter of 
acknowledgment that their complaint had been received, and since 
then nothing. Silence. 

Don't you think that people who file complaints ought to be kept 
apprised as to what is happening? 

Mr. Kusserow. Sure. 
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Mr. Weiss. My question is, what is going on? Why the silence? 

Dr. Roper. On this case, I don't know, sir, but like Mr. Kusserow 
said, we will go back and look at it. It is not our plan, intention or 
anything else to keep people in the dark. 

[The information follows:] 
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On September 25, 1986, a Tennessee State licensure staff r'^rson noted a 
newspaper article on the alleged dumping of a patient named 

Terry Takewell, from Methodist Hospital, Somerville, Tennessee. The State 
licensure staff reviewed the incident and decided that this alleged dumping 
case warranted investigation under the State's dumping provisions, The 
State investigation was performed on October 7, 19S6 and October 16, 19S6. 
On <»/27/87, the Tennessee licensing staff notified the HCFA regional office 
of the case. The HCFA regional office reviewed the investigation 
procedures and findings of the State licensure staff and determined that 
the investigation was sufficient to evaluate compliance with Medicare 
requirements. Therefore, the regional office did not authorize the State 
Medicare certification staff to conduct another investigation of the 
incident. 

The State Board of Licensure heard the case on May 28-30, 1987. The Board 
found the hospital in compliance (voting 8 to 3) with State minimum 
standards. The Board is composed of 13 representatives of the health are 
Industry appointed by the Governor and chaired by Dr. Alsup of the 
Tennessee Department of Health. Two of the 13 board members were not 
present to vote on the Methodist Hospital, Somerville case. 

HCFA found the hospital in compliance based on the findings of the State 
licensure investigation and referred the case to the OIG on 7/13/87. No 
complainant was informed of the findings of the investigation because the 
complaint originated from a newspaper article. 
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[See testimony of Zettie Mae Hill, pp. 21-24.] 

Mr. Weiss. You have regulations in place--does anybody have 
regs in place, or rules of the house or anything which says within x 
period of time you have to let people know what is going on? 

Dr. Roper. I imagine that is going to be part of our regulations, 
sir. 

Mr. Weiss. But in the meanwhile, supposing this was a different 
nature of a complaint. Supposing this was not filed under the anti- 
dumping law. Supposing it was filed under Hill-Burton. Supposing 
it was filed under Medicare provision of services. 

There must be something in place which says when a complaint 
is received, within x number of days we notify, or acknowledge the 
receipt of complaint, and then within x number of days hence we 
tell them what is going on. 

Dr. Roper. You are so right. There should be. Good business 
practice dictates doing that. 

Mr. Weiss. But if you don't know that, then who should? 

Dr. Roper. The people who are involved in the operating of the 
complaint process out in the regions. I will be looking into that and 
I will be glad to provide you a response. 

We believe an important part of our work is timely response to 
the public. 

Mr. Weiss. In your interim operating instructions, the State 
agency is directed to "conduct at least a limited survey to investi- 
gate the complaint withir. 5 working days.'' 

Dr. Roper. Yes, sir. 

Mr. Weiss. Does it seem unusual to you that a 5-day limit is im- 
posed on the State agency when, in this particular instance that we 
have cited, it took 182 days for a mere acknowledgment to be 
mailed from HCFA* 

Shouldn't your own agency be subject to the same 5-day rule or 
requirement? 

Dr. Roper. We have to respond in a timely fashion, sir. Clearly, 
we should. 

Mr. Weiss. I assume that if there were regulations in effect, im- 
plementing the COBRA amendment, that this kind of excessive 
delay would not be happening, or at least wouldn't be as likely that 
it would happen. Do you agree with that? 

Dn Roper. We ought not to be that slow in any event. 

Mr. Weiss. OK. A Tennessee lawyer who filed a similar com- 
plaint with the Office of Inspector General hotline also had no re- 
sults, and wrote a letter to Congressman Pete Stark's staff person. 
It says, ''The two administrative complaints sent to the so-called 
'OIG Hotline' might just as well have been put in a bottle and 
tossed into the Tennessee River for all the response they have gen- 
erated." 

[The information follows:] 
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mm LEGAL SERVICES OF MIDDLE TENNESSEE, INC 

300 Stahbruxn BidJding 
211 Union Strttt, NashvilU. Ttnntss** 37201 (CIS/ 244-6610 
April 20, 1987 



Brian Bi!«. M.D.» M.P.H. 
Office of Rep. Pete SUrK 
U.S. House of Repr«enU«ves 
Washington, D.C. 20515 

Rc: CORRA Mi>(Hr?^ro "Antt-Diimntng" Fnfftrrgment 

Dear Brian: 

I ^mderstand that Congressman StarK Is Interested in following up on 
last year's Medicare antl-dumping amendments to find out how well 
the new law is being enforced. If experience in Tennessee is any 
Indication, the answer is that the new law Is not being Implemented 
at ail by the Department of Health and Human Services. 

I enclose two complaints made to. the HHS Office of Inspector General 
seeking to invoKe administrative enforcement of the new law. As 
you can sec. both of these cases are extremely serious, and the 
Methodist Hospital case resulted In death. There has been no written 
acknowledgment or any activity regarding either of these cases. ^ . 

After these complaints were filed with the OIG, I received a copy of 
the HCFA transmittal authorizing the states to Investigate complaints 
under the new law» (A copy of the transmittal Is enclosed.) 
However, I have checked with the Tennessee state agency, and they 
have never received any Information from either HCFA or OIG 
regarding the two complaints enclosed. As It happens, the state 
agency is independently Investigating the Methodist Hospital case and 
has filed detailed charges before the state licensing board. (A copy of 
the notice of charges detailing the egregious circumstances of the 
case Is also enclosed.) The case before the state regulatory board is 
scheduled for a three-day contested hearing next week. April 28-30, 
However, the staCc of course lacks the defunding and other 
enforcement tools granted to the Secretary under § 9121 of COBRA. 
Thus, regardless of the findings made by the state licensing board. 
Methodist Hospital will continue to receive full Medicare funding. 
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Brian BUrs, M.D», M.P»H. 
Office of Rep. Pete StarK 
U»S. House of Represenut*lv» 
April 20, 1987 
pace 2 



r^«\'ent dumpinf is an extremely serious problem In Tennessee. For 
your Information, I enclose a copy of a description of a state 
resulatory hearln« In which the Medical Director of the Emergency 
Department of The Regional Medical Center ("The Med'), the state's 
Urges; tubUc hospital, submitted the bracelets of 296 patients 
dumpel on his facility by area hospitals over a period of a few 
months. As the records compiled by The Med documented, many of 
these patients were ..ssly medically imstablc when they arrived at 
the public hospital's emericncy department. 

Because of these problems, it was widely hoped in Tennessee that 
the COBRA protections would provide some much-needed relief. 
However, it would appear that, as far as HKS is concerned the anti- 
dumping provisions of cOBRA are a dead letter. The two administra- 
tive complaints sent to the so-called •GIG Hotline" might Just as well 
have been J?ut In a bottle and tossed into the Tennessee River for all 
the response they have generated. 

If you need further Information, please feel free to contact me. 



Sincerely yours, 
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Mr. Weiss. Now, can HCFA and the OIG overcome this kind 
of 

Mr. KussEROW. Is that the same case? 

Mr. Weiss. Different case; sfime area; same State. 

Mr. KusSEROW. I am not aware of that at all. 

Mr. Weiss. This complaint was filed against Goodlark Hospital in 
Dickson, TN, and the lawyer was Gordon Bonnyman. 

Mr. KussEROW. Be glad to look into the facts, sir. I just don't 
know that one. 

Mr. Weiss. That was sent on February 4, 1987. He sayt^^ that he 
has heard nothing at all. 

Mr. KussEROW, If it was sent to our office and we haven't re- 
sponded, I would like to have a copy of that and I will check and 
see. I .am not aware of that. 

Mr. Weiss. OK. We will get ycu a copy of it. 

Your list of complaints that you have submitted to us shows that 
an investigation has been done and Goodlark Hospital is in compli- 
ance with COBRA. 

Dr. Roper. Yes, sir. That is right. 

Mr. Weiss. The two don't square. 

Dr. Roper. Sounds like we didn't answer the mail. As I have told 
you, it is our intention to do that in a timely fashion. 

Mr. Weiss. But it is even .vorse than that because, not only 
haven't you responded, but you have indicated that in fact Good- 
lark is in compliance. Now, they may or may not be in compliance. 

Dr. Roper. They are in compliance as a result of our investiga- 
tion. Not sending the mail back didn't mean 

Mr. Weiss. How would the person who filed the complaint know 
that if you don't notify them of it so that they could either agree or 
take exception to your finding? I would assume that they would 
have been reached out to just to see 'vhether in fact they have any- 
thing to add to their complaint. 

Mr. KussEROW. Where was it mailed to? I have checked the 
records and I am not aware of that complaint. Was it sent to 

Mr. Weiss. OIG hotline. Office of Inspector General, Department 
of Health and Human Services, P.O. Box 17303, Baltimore, MD. 

Mr. KussEROW. OK. I will check that. At the conclusion of the 
hearing we will go back and go through them. I think we have had 
somewhere in the neighborhood of 70,000 or 80,000 complaints 
come through that hotline since I have been inspector general, and 
this may have fallen through the cracks. 

It is not our policy to have that happen. If we have a case here, 
let me check it out and see if there is something broken that needs 
to be fixed. 

Mr. Weiss. But it didn't fall between the cracks because it went 
on to HCFA and it appears in the log of determinations of com- 
plaints and determinations. 

Mr. KussEROW. That showed up in there? Did that come from a 
separate source; was it mailed from more than one source, or did it 
come from us? 

Mr. Weiss. All I can tell you is that the date, complaint received, 
is 2-24-87. This was dated 2-4-87. 

Mr. KussEROW. And the complainant said that is the only 
number they sent it to? 
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Mr. Weiss. Listen, I have no way of knowing that. All that I am 
saying to you 

Mr. KussEROW. I feel somewhat relieved in the fact that at least 
it vfas handled in a timely fashion. Your concern, as I understand 
it, is that somewhere along the line in the bure£.ucratic process, 
there wasn't an acknowledgment of that letter. Is that correct? Not 
that it wasn't acted on in a timely fashion, but that there was not 
an acknowledgment of the complaint to the original complainant. 
Is that correct? 

Mr. Weiss. I am talking about what is apparently a very serious 
complaint. It talks about a client who is a diabetic with a 12-year 
history of serious heart disease. He and his family live in Dickson, 
TN, about 40 miles from Nashville, and he has been treated both 
as an out-patient and as an in-patient at Goodlark Hospital on sev- 
eral occasions over the years. 

He has also received treatmen^, including open heart surgery. 
November 1986 he was hospitalized for 6 days at St. Thomas Hospi- 
tal for a bloodclotting problem. Following his discharge, he was fol- 
lowed on an out-patient basis by a doctor at Goodlark. 

On Thursday, December 11, 1986, the patient was taker: to the 
emergency room at Goodlark Hospital at around 5 a.m. He was ex- 
periencing chest pains and was ill. His heart was monitored for 
about 2 hours and he was sent home still wearing the monitors. 

The family members took him back to the hospital at 7:15 the 
following day. The monitors were removed and he was sent home. 
Later that morning, his physician called his house and said that he 
needed to be hospitalized. He was instructed to come to the doctor's 
office in the hospital building at 1 that afternoon. At 1 that after- 
noon, members of the family took him to Dr. Bell's oftice. 

His heart was monitored for about an hour in the doctor's office. 
Dr. Bell then called in the wife, handed her the originals of the 
papers, which are attached to this letter as attachments, and told 
her that the patient needed to be admitted to intensive care for 
monitoring of his heart. 

The patient's wife took the papers to the admitting office where 
she was interviewed by a young blonde, female clerk. Meanwhile, 
the patient was in a wheelchair outside the admitting office wait- 
ing for the admitting process to be completed. 

Part way through the interview, another person came out and 
inteijected that the patient had no insurance coverage. She appar- 
ently overheard the conversation between the patient's wife and 
one of the interviewers. 

It is a fairly typical kind of a case. I am not talking about paper- 
work. I am talking about a dumping situation 

Dr. Roper. 'Hiat was investigated in a timely fashion. 

Mr. Weiss. Again, it just seems to me that where you have a 
complaint of that kind coming to you, that there ought to be some 
system in place where you don't just make a determination that 
things are going swell and dispose of it and never let the complain- 
ant know that in fact 

Mr. KussRROW. As I understand it, the concern is that as opposed 
to the three alternatives, that it was properly acknowledged, or 
that it was properly handled in a timely fashion, or that the out- 
come was desirable or a* .desirable—you are saying that where we 
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fouled up here is in the fact that we didn't acknowledge it; not that 
we were not timely in the process, or there wasn't a proper deter- 
mination process made. 

Mr. Weiss. It is bad enough when people don't know that the la\/ 
exists. But when you have somebody who, because of approprir 1*3 
counsel, finds out that there is a law that they can take advan^ge 
of, and they make a complaint and if, in fact, that complaint is not 
acknowledged, and they are never told about the disposition, espe- 
cially when the disposition is negative to their complaint, it seems 
to me that the message that you are sending is not the kind of mes- 
sage that you want to send. 

It seems to me that what you want to be doing is letting com- 
plainants know that even if it turns out that you don't find their 
complaint to be actionable, that at least you have sufficient con- 
cern for their having made the complaint, that you keep them ap- 
prised as to what is happening, 

Mr. KUSSEROW. That is a frdr comment on your part, and, yes, 
sir, we ought to do that. 

Mr. Weiss. Well, I am glad we agree. As of Friday, July 17, 1987, 
the Tennessee State health agencies had never received either of 
these complaints; neither the one against Methodist Hospital, filed 
on behalf of Terry Takewell, nor the one against Goodlark Hospi- 
tal. So apparently the breakdown is not just with the complainant, 
but also with the State health agency. 

Dr. Roper. They had not received what, sir? 

Mr. Weiss. They had not received either of these complaints from 
your office. 

Dr. Roper. They investigated the complaint, sir, at our request. 

Mr. Weiss. The information that we have is that in fact that is 
not the case. That however the "in-compliance" determination was 
made, it seems not to have been made on the basis of the investiga- 
tion by the State health agency because they said, as of July 17, 
they had not received either of these complaints from HCFA. 

Dr. Roper. That is curious. I would have to check into it 

Mr. Weiss. Would you check into it? 

Dr. Roper. I know in the case of the Somerville instance that the 
State health agency specifically was involved in doing the investi- 
gation. After all, that is how we heard about it. You said the earli- 
er witness testified about his question about the composition of the 
board at the State level that presided over that investigation. 

Mr. Weiss. It is a hospital review board. Yes. 

Dr. Roper. Yes, sir. That is the State. 

Mr. Weiss. This is the State agency, itself 

Anyhow, I would appreciate your looking into it and letting us 
know v;hy the confusion. 
Dr. Roper. Sure. 
[The information follows:] 
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Goodiark Hospital, Dickson, Tennessee ^ Chronology 
December 11, 1986 

Mr. Clyde W. Lowe went to the emergency room of Goodiark Hospital 
because he had chest pain» He was monitored for 2 hours and went home 
>;^.:h a portable diagnostic monitor. 

December 12, 1986 / 

Mr. Lowe returned to the hospital to return the monitor and went home. 

Later that day Mr. Lov/e returned to the hospital and his physician, 
Dr. Walter Bell, read the monitor findings and decided that Mr. Lowe 
could be safely treated on an outpatient basis. 

December 13, 1986 

Mr. Lowe went to St. Thomas Hospital in Nashville and was admitted and 
then discharged on December 18. 

December 26-29, 1986 

Mr. Lowe went tO Goodiark Hospital with chest pain and was given a 
diagnostic workup, including chest x-ray, was admitted December 27 and 
discharged December 29, 1986. 
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February 1987 

Mr. Gordon Bonnyman, attorney for Mr. Clyde Lowe, wrote a complaint to 
the OIG Hotline, Baltimcre. The letter alleges that Mr. Lowe was 
denied admission on D» :ember 12, I9S6, because he had used up his 
Medicare and Medicaii days, even though he was experiencing chest 
pain, arm numbness and ci .eking. 

February 2^^, 1987 

The HCFA RO received the complaint from the OIG. 

Mar:h 3, 1987 

At the HCFA RO's request, the State agency investigated the complaint. 

The survey found an admission policy stating that the facility admits 
patients regardless of race, color, creed, national origin, sex, 
religion or ability to pay. The insurance coordinator 

stated that she had told Mrs. Lowe that Mr. Lowe's physician. 
Dr. Walter Bell, had stated that Mr. Lowe could be safely treated as 
an outpatient. Dr. Bell signed a statement to the effect that he had 
rescinded an admission order because he felt Mr. Lowe could be safely 
treated as an outpatient. Dr. Bell further stated that he was 
confident that if he had wanted to admit Mr. Lowe that the hospital 
would have admitted him. Dr. Bell's statement refers to his 
conversation with the physician who treated Mr<. Lowe at St. Thomas 
Hospital and states that they both agreed that Mr. Lowe's problem was 
primarily psychological, that his condition was unchanged and that his 
medications should also continue unchanged. Dr. Bell describes Mr. 
Lowe as "a chronic cardiac cripple" weighing between 280-290 pounds 
and totally noncompliant with diet, exercise and medication programs. 
The survey found that Mr. Lowe subsequently received service from 
Goodlark Hospital. Hospital billing records rellected three other 
patients who were recently admitted and unable to pay. 

April 1, 1987 

The HCFA RO determined that Goodlark was in compliance and that a 
dumping violation had not occurred. 
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Mr. Weiss. Dr. Roper, on May 15, 1987, the OCR director wrote 
you to request that appropriate staff from HCFA and OCR meet 
"in order to discuss the cooperative efforts we may undertake" 
with regard to the COBRA antidumping amendment. 

The law was adopted in April 1986, more than a year earlier. 
Why had no such meeting taken place prior to this request? 

Dr. Roper. We have cordial relations with the Office for Civil 
Rights, and we have referred all the cases to them prior to the 
meeting. I presume the meeting was called because Director 
Morton felt it was useful to get together. 

Mr. Weiss. This is in regard to the COBRA antidumping amend- 
ment. That office is going to have to be playing a role. Wouldn't 
you think that there ought to have been a meeting earlier than 
that? 

Dr. RoFER. The fact that there hadn't been a meeting hasn't im- 
peded the process. We had referred all the complaints to them and 
we have had a good worldng relationship with them. 

Mr. Weiss. But I don't think it is just the complaints. I think it is 
a question of how to handle the antidumping amendment as far as 
r^ulations are concerned, as far as rules and guidelines and so on. 

Dr. RoPER. They don't have authority under the COBRA anti- 
dumping law. What we refer the cases to them for is for their sepa- 
rate investigation as to whether the Hill-Burton law was violated 
in this case. We have given them all 40 of the complaints as they 
have come to us. 

Mr. Weiss. You sent a document to us that states that "formal 
instructions" to be issued by HCFA will "require referral to OCR of 
all dumping allegations." A second document states that OCR will 
be ''notified of complaints and provided with evidence HCFA col- 
lected in support of its actions." 

Dr. Roper. Yes, sir. 

Mr. Weiss. Has HCFA notified OCR of all of these cases? 
Dr. Roper. Yes. 

Mr. Weiss. Is that done automatically? 
Dr. Roper. Yes, sir. 

Mr. Weiss. That is part of your procedure? 

Dr. Roper. Early on in the process we send them on to them. 

Mr. Weiss. OK. Let me at this point yield to Mr. Lightfoot. 

Mr. Lightfoot. Thank you, Mr. Chairman. Dr. Roper, over the 
last several years there have been a number of major changes 
made in the Medicare program and, if I remember correctly, you 
said that you had to author something like 83 regulations. 

Dr. Roper. Yes, sir. That is out of last year's legislation. 

Mr. Lightfoot. Given the fact that you haven't yet issued your 
final regulations on the antidumping provision, do you feel in any 
way that that has impaired your ability to implement that provi- 
sion of the law, or not? 

Dr. Roper. In general, no, sir, but there are some provisions that 
specifically relate to the inspector general's power to take penalty 
action. 

As Mr. Kusserow can tell you, the regs will take care of that, 
unless legislative changes are warranted and we raise for consider- 
ation—or, he raises for your consideration those changes. 
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The long winded answer. My direct point is that we are enforcing 
the COBRA antidumping legislation now. 

Mr. LiGHTFOOT. From some of the discussion earlier today, black 
and white isn't nearly as evident as all the gray area that is out 
there. Do you feel that when the regulations are issued it will 
become more of a black and white issue or not? 

Dr. Roper. No, sir. I think we have gray— medical judgments, 
which is what most of this is. Having, as I said, worked in an emer- 
gency room, and made those judgments myself, it is going to be dif- 
ficult. We are calling on people to make difficult judgments under 
public scrutiny, and that is always going to be difficult. We are 
always going to have the gray area. 

One of the key questions in all of this is whether a patient is ade- 
quately stabilized from a medical viewpoint, stabilized enough to be 
transferred. Again, I worked in a large urban teaching hospital, 
and took patients in transfer. 

I am a pediatrician, and took patients in transfer from remote 
rural hospitals — newborn babies who were in difficult straits. It is 
always a question of judgment whether that baby is better off stay- 
ing in that remote hospital because they are too unstable to trans- 
fer, or whether it is better to send him on to the othtr hospital be- 
cause of the better resources that are available there. 

Those kind of judgment calls are going to be made continually. 

Mr. LlGiyrFGOT. Maybe this isn't a proper question at this point 
in time, but it is something that has bothered me for some time 
over, a number of issues, from the PRC's and the DRG's, right into 
this particular situation, and that is, as mentioned earlier this 
morning briefly, that the clinical judgement of the physician is 
being downgraded by all types of regulations, as we go along. 

I happen to be one that .believes a physician with 10 or 15 years 
of experience ought to know something about trying to get me well 
if I am sick. We tend to find doctors in a position of practicing de- 
fensive medicine in a lot of different areas. As a trained physician, 
and also as the head of one of these regulatory agencies, first, is 
that a valid assessment, and, second, what are you trying to do to 
get around that particular area if you perceive this as a problem? 

Dr. Roper. Oh, I sure do. Clearly, the judgment of physicians, the 
autonomy of physicians to make independent judgments is being 
eroded in maijy cases; api)ropriately so in some cases; in some cases 
inappropriately. But physicians are under the gun, so to speak. 

They are clearly being told how to practice medicine. My col- 
leagues call that cookbook medicine and that is not a very comfort- 
able circumstance to be in. But the Congress has specifically said, 
in this instance, we want something done — or, more properly, we 
want something not to honpen. 

That calls for our reguiL*tory agency to build in a set of processes 
to make sure that those bad thmgs don't happen. But it raises a 
whole set of troubling questions for physicians who are trying their 
best to practice medicine. 

If I could elaborate my point further; I try, in my statements, 
Mr. Congressman, to stress my abiding faith in the vast msgority of 
doctors and hospitals and their professional judgments and their 
desire to practice good medicine. If we lose our ability to trust 
them, we don't have enough police— Mr. Kusserow doesn't have 
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enough police to make sure that everybody does the right thing as 
we judge that to be the case. 

We have to have a fine balance between enough police action to 
make sure that the cases of bad practices are routed out and pun- 
ished. We definitely need to do that, while at the same time trust- 
ing most of the people to do the right thing. 

Mr. LiGHTFOOT. From your perspective, how have the hospitals 
reacted to the COBRA requirements? Are most of them complying 
with it in your opinion? 

Dr. Roper. Yea, sir. I think they are. 

Mr. LiGHTFOOT. We heard some testimony tl Is morning indicat- 
ing that there might be a lack of knowledge on the part of some 
institutions of knowing that these regulations exist. Do you per- 
ceive that as any kind of a problem? 

Dr. Roper. I think that is a problem, and I have over the last 
couple of months written letters to the major hospital associations, 
and to the State hospital associations. I have asked the regions to 
do that; to make sure that they inform their members about this. 
We need to get the word out. 

Mr. LiGHTFOOT. The Lone Star State of Texas has been favorably 
mentioned several times today in respect to its relatively strong 
antidumping law ihat they have. Yet, as we look at your reports', it 
appears that Texas is where a large number of complainta are 
being filed. What is the correlation? Are people in Texas aware 
that there is a State law, and they are trying to protect their rights 
under that law, or— what do you see as the reason that we have 
that correlation between the two? 

Dr. Roper. Texas is a big State, first of all. 

Mr. LiGHTFOOT. 999 miles from one point to the other. 

Dr. RoPEK. But, sure, you are right. The fact that there have 
been some cases given wide notoriety in Texas, through the news 
media, has certainly led to other people lodging complaints in simi- 
lar circumstances. That is a part of the public education effort. 

Mr. LiGHTFOOT. Do they have— I am not familiar with the law, 
other than what we have heard today. Do they have a better re- 
porting system, or not, as compared 

Dr. Roper. It is the same system as is in place in the rest of the 
country. 

Mr. LiGHTFOOT. Sometimes when you do frei a better systom, you 
tend to find things which were ignored in the p^^st because people 
didn't realize there was a place to go with their problems. 

In response to a comment made earlier, that with the passage of 
COBRA they hadn't seen much effect take place in terms of report- 
ing, or people being dumped out of hospitals. In that respect, is the 
statute clear enough, do you think, to let you put together the 
strong regulations that you apparently are going to need? Is the 
language OK? Does it need to be stronger, weaker? 

Dr. Roper. The intent of the legislation is clear cut, and that is 
why^ as the chairman indicated, our early drafts of the regulations 
track the language of the statute. 

There c*re some provisions primarily relating to the enforcement 
powers given to our several agencies that are unclear, and I would 
defer to Mr. Kusserow to elaborate on that. 



ERLC 



240 



235 

Mr. KussEROW. The biggest problem, I think, Mr. Lightfoot, is 
the fact that on the enforcement side, termination is put at the top 
because that is where you want to be sure that any hospital that is 
not providing the promised treatment is in fact taken out of the 
system. 

The conjunctive that links it to the next enforcement mecha- 
nism, suspension, is "or,'' not "and/or.'' So the first problem is that 
if you indeed move aggressively to terminate, you can automatical- 
ly terminate now but you are not able to suspend later for past 
misdeeds. 

We have been struggling with that, with our attorneys, ad nause- 
am, trying to find a way in which we could certainly get to what 
Congress originally intended. We are convinced that it is meant to 
be an alternative. If the object of the action is to bring them in 
compliance, termination is it. 

But once termination, or once the compliance issue is set aside, 
and you want to look back and find out whether there are past 
misdeeds, then you should have the ability to suspend if you find 
that the pattern of activity was so egregious as to warrant it, as 
well as to be able to provide monetary penalties, if that be appro- 
priate. 

As it reads now, and we are convinced by attorneys that this is, 
in fact, what the law sayo, it means if you terminate then you 
cannot suspend. If you suspend, you cannot terminate. 

That turns into a catch-22 situation because for us to go ahead 
and build a case to suspend a hospital, we have to afford all kinds 
of additional due process, which takes a long period of time. This 
would mean that patients could be at risk during that period of 
time. You can't do that. 

If you move to terminate, then you can't suspend. So we are 
going around and around in circles. The end result is that the 
major enforcement mechanism in the law, that is being able to sus- 
pend where the pattern of practice has been so bad, is not there. 
We are not going to get to it. 

^ We think that we are going to have to seek legislative clarifica- 
tion on that point. In fact, I believe Mr. Stark was here this morn- 
ing alluding to the fact that they are trying to study this point. We 
brought it to their attention and said that it is one of several points 
in the law that creates problems. 

^ Another problem mentioned earlier is the fact that as far as the 
civil monetary penalty is concerned, Ih^y put the standard at 
"knowingly." You have to show that they knowingly did violate the 
law, rather than go for the other standard— know or had reason to 
know— which now exists for civil monetary penalty legislation else- 
where in our department's programs. They ''know or had reason to 
know" incorporates gross negligence, as well ''S specific intent. 

We think chat Congress would want to clarify this, and make it 
consistent across the board. 

We also have the civil monetary penalty level at $25,000 per 
count. But what you are talking about are not simply green-eye- 
shade auditors or gumshoe investigators going in and looking at a 
hospital. You are really looking at patient files. You reaJly need 
qualified medical records administrative people, as well as physi- 
cians, to be able to make a case. So it is going to be a very expen- 
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sive process to develop a case and then to prosecute and successful- 
ly litigate. So the end res^jlt is, as we have looked at it, is that the 
Government is going to spend more in developing the case than 
would the offending party being penalized at $25,000, if in fact we 
sustain the Government's case. We don't believe Congress intended 
that. Our recommendation is to increase the penalty to $50,000. 
This is another point that we have brought to their attention. 

So what we have, in creating this legislation, is that Congress 
had borrow(}d from existing law. Congress really extended this anti- 
dumping provision to apply to all beneficiaries of hospital services, 
not just Medicare beneficiaries. But in many cases that we have 
been reviewing and which we have reviewed here today, you are 
really talking about cases where we are not going iato with deliv- 
ery problems and in hea\7 labor. By and large, it pJmost excludes 
the m^ority of the Medicare beneficiaries. 

What the law savs is that the condition of participations in Medi- 
care should extend to all patients, not just Medicare patients. But 
by building on preexisting law, what they have done, is incorporate 
those procedures and we are trying to reconcile that with the 
COBRA version. 

The same holds true when they extended the penaltv provision. 
They used the term of art "suspension" and they used civil mone- 
tary penalty.'^ There is a history on that and there are inconsisten- 
cies thevc. 

So, we are convinced, after struggling for months on this issue 
with the attorneys, that we are going to have to ask Congress to 
help us straigiiten this thing out. 

Mr. LiGHTFOOT. Spending too much time on paper and not 
enough time on people. 

Mr. KussEROw. The frustration for me is that I want to get at 
some of these hospitals and, not having this clarification means 
that our best v/eapon available, suspension, for ""aking on hospitals 
that have been acting in an inappropriate fashion, is by definition 
denied us. 

That frustrates me and we need that weapon and we need to 
bring that to your attention because the whole issue we have been 
talking about here for the last couple of hours is how do you build 
good deterrents into the program? You can't do it by issuing traffic 
tickets to hospitals, when a $25,000 penslty comes out of petty 
cash. 

What j'^u really ought to bo able to do is be able to suspend for a 
period of time, depending upon how egregious their actions have 
o?en in th^^ past, and we need tha* . We aon't have that now. We 
have struggled to find a way in which wo could construct the rule- 
making. Dr. Ropez and I &re convinced the rulemaking cannot be 
the vehicle to do it. We are going to have to ask for legislative as- 
sistance on that. 

So we are frustrated in the fact that we can't really put the full 
sanction side of that law into full effect. 

We can protect the beneficiaries, today, with the termination 
procedure, making hospitals come into compliance, but going back 
and making cases against hospitals that behave in improper fash- 
ion, we are handcuffed. I don't think that was what was originally 
intended by the Congress. 
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So we are going to have to go back to the Congress and ask for 
help on this. 

Mr. LiGHTFOOT. Is the reporting system to identify the patients 
that are being mistreated adequate? 

Mr. KussEROW. I don't know. Chairman Weiss has certainly in- 
troduced some doubts in my mind as to whether we are fully effi- 
cient in the process. Certainly, when things come over our hotline 
which relate to program operations, one where we do not directly 
investigate ourselves, but defer to another agencv to acknowledge, I 
think that both Dr. Roper and I are convinced that we probably 
need to go back and revisit how to do that, especially in this impor- 
tant area and see if there is something we can do to tighten the 
process. 

If it is a case where I would investigate it directly, then we 
handle it differently. But, again, part of it is the fact of not being 
able to get past the full implementation; getting the full effect of 
what the law intended out there on the street. It is frustrating be- 
cause we would like to go after some of these folks, but putting the 
full force of the law into effect is very, very difficult in the present 
circumstances. 

Mr. LiGHTFOOT. If you could write the new law, what would it 
say? 

Mr. KussEROw. I will tell you one thing, I would increase the 
amount of the civil monetary penalty provision; I would double it 
and make it $50,000 per count, so that at least the Government 
wouldnt spend mo^-e in making the case than the wrongdoer 
paying. 

I think the second thing we could do is add, or change that con- 
nective, and make it "and/or" rather than just "or'^ so that if 
indeed we make a case and there is a pattern of abuse by a hospi- 
tal, and they are dumping people out, that we indeed, among other 
things can take action to suspend them from the program for an 
appropriate period of time. 

^ Of course, we would afford ful? due process through administra- 
tive trial and so forth, but at least, that penalty is available to us, 
which IS not the case now. 

^ I think also— I would have to say that the level of proof, the 
Durden of proof, would have to change to be more consistent with 
other administrative penalties, and that is you don't put "knowing- 
ly as if you are talking about beyond a shadow of a doubt, crimi- 
nal prosecution. You are talking about a hospital tha^ may in fact 
also operate negligently, or grossly negligent, and we should be 
able to go against those people and have them say— well, we may 
have done wrong, but we didn't intend to do wrong. It should not 
oe an excuse for the action. 

^ If you take that into consideration when determining a penalty, 
it certainly should not be as severe a penalty as somebody who 
with malice or forethought goes ahead and does something, but it 
certainly should be something that they could be held accountable 
for. 

In the final analysis, Congress has been very, very active. This 
last Congress was indeed very active, for Dr. Roper and for us. We 
have had 13 new laws that were created that the inspector general 
IS going to enforce, all the way from the HMO enforcement provi- 
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sion, to physician incentive plans, right across the board to anti- 
dumping, and all of this was done without any consideration being 
given to providing adequate resources to deal with it. 

Going oack to these kinds of cases we are talking about, these 
antidumping cases. We need qualified health professionals to exam- 
ine these cases and to build these cases, not necessarily somebody 
who is an auditor or an investigator. 

One of the things I am going to have to do is enhance the physi- 
cians on our staff and other nealth professionals on our staff to 
enable us to use that resource to make these kinds of cases. Other- 
wise thev are not going to hold up with the administrative due 
process that we afford somebody accused of wrongdoing. 

Mr. LiGinTOOT. How long have you been in your position? 

Mr. KussEROW. Seven years. 

Mr. LiGHTPOOT. So from the comments you made earlier, you are 
getting 10,000 to 12,000 complaints a year? 
Mr. KussEROW. Yes, sir. 

Mr. LiOHTPOOT. Are they all kinds of complaints? 

Mr. KusSEROW. All kinds of cases, going all the way across. We 
have a pretty good record as far as increasing the aggressiveness. 
In 1981, in the criminal prosecutions of people who would defraud 
our programs, we had 165 convictions. Last year, we had 1,055, 
which is roughly one-third more than the FBI produced in the 
entire Federal Government during the sexae period of time. 

From the administrative sanctioning perspective, 39 health pro- 
viders in the Medicare, Medicaid, and chilcl maternal health pro- 
grams, in 1981, to over 400 last year, roughly an 1100-percent in- 
crease. In dollar savings in the Department, we wen*" from $166 
million to $5.3 billion, all during a period of time wher jin our staff 



So I think we are being more efficient. We certainly are very ag- 
gressive. If we can take some of these kinks out of this legislation, I 
guarantee you that those hospitals out there will know what the 
meaning of deterrence is when it comes to dumping out people that 
should be stabilized and given proper treatment. 

Mr. LiGHTFOOT. There has to be coordination between Federal 
and State agencies in this whole process. Whomever wants to 
answer this can, but do you think that this coordination exists and, 
if not, what could be done to improve it? 

Dr. Roper. The prime coordination of the State agencies is 
through my agency, HCFA, and I am satisfied that we have a good 
working relationship with the States. I further believe, as I said 
earlier, that it is important that we use the State agencies to do 
these investigations, not only for resource reasons, but also they 
are the people understanding of local conditions. 

So we have a good relationship with the States; not perfect, but 
good. 

Mr. LiGHTFOOT. The people that are in a position to be dumped 
are people at the bottom end of the income ladder, or no income at 
all. Mr. Green testified this morning about the gentleman — I don't 
know whether you heard his testimony or not — who needed emer- 
gency hospital treatment. There was one hospital he had heard of 
that gave good treatment, but they were a little reluctant to take 
people. 
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He called legal services to find out what his friend's rights were. 
Are the potential victims of dumping adequately informed of their 
rights and, if not, what could be done to improve that situation? 

Mr. KussEROW. One of the things I alluded to earlier, Mr. Light- 
foot, is the fact that we have commenced a study to try to under- 
stand what is going on \a the hospital community subsequent to 
the passing of the (X)BRA antidumping provisions. 

We are trying to understand what kind of educational efforts 
exist to inform hospitals and their physicians, as w^Jl as patients, 
about what's going on, and how successful it is. We are really con- 
cerned about— and this, again, goes back to my investigative hat— 
what kind of recordkeeping procedures are taking place at the hos- 
pitals, what kind of statistics are available. Are there trends and 
problem indicators that we can build off of to be able to ^^o after 
these things proactively. 

In other words, just not sit back and wait until somebody picks 
up the phone and calls in or writes a letter saying they think they 
have a problem, but to allow us to identify m advance hospitals 
which might not be complying with the spirit and intent of the 
antidumping provisions in the law. 

We are also looking at what kind of protocols exist on the trans- 
fer of emergency patients. For example, normally the protocol is 
for doctor-to-doctor communication. The doctor in the one hospital 
talking to a doctor in another hospital. 

We are interested in knowing now you can keep track of that, 
and one of the things that we are really interested in is the fact 
that in about half the cases that we have been able to survey so 
far, the doctor-to-doctor conversations are in fact recorded, which 
leaves a record that would allow us to come in after the fact and 
see whether a hospital is acting out of compliance and, if they are, 
how e^egious. 

I think that is very important. 

We are also very much interested in what is going on with coop- 
erative hwpital community efforts to address the problem of anti- 
dumping. What are the dynamics that are taking place out there? 

We have a study that should give us some good insight and help 
us be guided on what it is that we can do to more effectively edu- 
cate hospitals, physicians and hospitals, and the patients going into 
those hospitals. 

^ We have that on a fast track and I would hope to have that done 
either late summer or early fall. As soon as it comes out, we will 
make it available to the committee. 

Mr. LiGHTFOOT. This is a hypothetical question to some degree, 
but basically I think the answer is not hypothetical. We had a few 
TV cameras here today and the story will get out that we had this 
hearing. 

It is quite likely that Congresswoman Pelosi or Chairman Weiss 
or I will get a phone call from somebody who will say, you know 
my cousin went to the hospital and got dumped out, but they didn't 
report it to anybody. We call you up and say that there is an alle- 
gation that individuals were dumped out of hospital X in city Y; 
what do you do at that point? 

Dr. Roper. If you call me, what I will do is call the HCFA region- 
al office that has responsibility for that State and say— we have a 
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complaint; investigate it. They will follow the procedures they have 
in place to investigate it, beginning with asking the relevant State 
agency for that State to initiate a fast-track investigation within 5 
working days, and all the things we have been over already. 

If you have any of those, call me. 

Mr. LiGHxrooT. As of 10 minutes ago, we didn't. 

I think that pretty well covers the questions I had, Mr. Chair- 
man. 

Mr. Weiss. Thank you, very much. Ms. Pelosi. 

Ms. Pelosi. Mr. Chairman, I have no questions. I just wanted to 
thank you for bringing the problem of patient dumping to the sub- 
committee today. I would be very interested in the followup that 
you receive on the Methodist Hospital case because it seenx3 such 
an appalling abuse. 

Again, thank you for calling it to our attention. My questions 
have already been asked. 

Mr. Weiss. Thank you for your participation. 

I have a few more questions. First, Dr. Roper, do you agree with 
the suggestions or recommendations that Mr. Kusserow outlined in 
response to Mr. Lightfoot's question as to how to tighten up the 
law to make it more workable? 

Dr. Roper. Yes> sir. 

Mr. Weiss. Have you had occasion to discuss it among your- 
selves? 
Dr. Roper. Yes, sir. 

Mr. Weiss. One of the things that Mr. Stark said was that he 
would welcome your coming forward— we are talking about all 
three of you — with suggestions or recommendations for making the 
law more workable. He said, and I agree with him, that Congress 
would react very, very quickly and very positively in that regard. 

Mr. KussEEOW. Everything that I said so far, Mr. Chairman, we 
have already communicated to Mr. Stark. 

Mr. Weiss. When was that? 

Mr. Kusserow. In this last week. The other thing I would add- 
there are a couple of other points arising from this hearing that ! 
think would be relevant to mention. 

Mr. Weiss. Please. 

Mr. Kusserow* Congress may wish to look in terms of the effec- 
tiveness of this statute. Dr. Roper alluded to it in part, 'limself, 
when he was talking about the term "stabilize." That is not an 
eixact term. 

One of the things that you heard earlier, and also has been 
widely published, related to Dr* Ansell, is the fact that this repre- 
sents a real problem in trying to pin down somebody when you 
have a term tlrnt is not exact. 

Maybe what we ehould really try to better define is^ what do we 
mean by stabilize prior to transfer. I think that this is something 
that is going to cause us problems in the future. 

Mr. Weiss. One of the suggestions that was made, and I don't 
know how much of the hearing you heard or that you were present 
for, was that the very concept of using the term "stabilize" may in 
fact not be a constructive or helpful one. It may create more prob- 
lems than it solves, and that the thing to do is not to use a term 
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such 03 "stabilize," but to simply require a justification on medical 
grounds of whatever transfer takes place. 

Mr KussEROw. I think that is a very useful suggestion. That 
would be very helpful. I do think that stabilize as a term is going to 
cause problems. 

I would also, if I may, offer another observation. We have, in 
fact, an anticipation that we had resolved the difficulties in imple- 
menting the sanction side of this legislation. I have already come 
across the problem of what happens to a patient who is diverted 
before they actually reach the premises of the hospital. In other 
words, where there may be communication from the hospital to the 
ambulance saying— don't bring them here. 

Some of the more egregious kinds of situations you can imagine 
are where somebody in transit, or somebody who is preparing 
someone for transit; is being told in advance not to come to the 
hospital. 

^ This Mitidumping provision doesn't extend to those kind of provi- 
sions. Maybe Congress might want to look and see whether there 
might be merit in trying to deal with those kinds of situations, 
where there are advanced agreements— whether they are months 
m advance or whether they are in advance of them arriving at the 
hospital, itself. ^ 
I think that would be helpful. 

Mr. Weiss. I think so, too. I think it was in that area that Mr. 
btark also indicated that ho would welcome suggestions coming 
trom those of you who are working with this problem day in and 
day out. 

Let me ask each of you, because in each case of patient dumping 
there may be several applicable Federal laws. There are three HHS 
otiices that you represent and a State agency that conducts investi- 
gations and several sanctions ^.hat can be applied. Who is going to 
do what? Is there in fact a problem of overlapping and resultant 
confusion from that overlapping? I would like each of your re- 
sponses to that. 

Mr. KussERow. Let me start, first, since I will be the odd dog 
n^^^A ^^^P^ ^ problem there. I think that as far as the 

LUBKA provisions are concerned, this should not represent a prob- 
lem. In the Medicare-Medicaid sanction authorities, we have al- 
ready worked out all the protocols, and the understanding as to 
when the baton passes from the Health Care Financing Adminis- 
tration to the inspector general. I don't think there is any problem 
in that arena. 

The difficulty is going to be for the roughly 6,500 hospitals cov- 
ered by ttie COBRA antidumping provisions that are under Medi- 
care conditions of participation and who are also under Hill- 
burton. Out of that universe of F,500 hospitals, approximately 4,100 
had received assJ^tance under Hill-Burton. 

, So what you have is an entirely different set of authorities aris- 
ing from Hill-Burton, which Ms. Morton handles. The same fact sitr 
uations in most places would, in fact, apply to the Medicare anti- 
dumping provision. 

This was mentioned earlier. Ms. Morton has convened confer- 
ences among the present hosts to try to see if we can work out 
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some sort of mc ^os vivindi, if you will, but it is something that has 
to be sorted out. 

I do think that there are some problems in that process. But as 
far as the Medicare ''ide and the State agencies and the inspector 
general, I do not think that that represents any kind of confusion 
because you are building upon an existing body of law and proto- 
'Cols'that have already ironed out those kinds of kinks. 
• Mr. Weiss. Ms. Morton. 

Ms. Morton. I agree with Mr. Kusserow. The potential for prob- 
lems certainly is there. However, the focus for OCR is very differ- 
ent from that of the Office of Inspector General, as well as for 
HCFA. 

Traditionally, individuals who are served by OCR are those who 
have had the most difficulty in obtaining Government services. As 
such, we take the approach of working within the community, 
working with health care officials, as well as State and local gov- 
ernments, to try to increase understanding of our authority, and to 
assist them in compliance. 

Case in point, and you have alluded to this several times, involv- 
ing the State of Texas. We have had a very aggressive OCR pres- 
ence. It was OCR who initiated the request with Parkland Hospital 
to conduct the study on dumping. 

With that joint effort, and increased visibility of this as an issue 
in that particular region, ycfu have an increase of your COBRA 
complaints, you have increased awareness within the community. 

In addition to that, OCR has in place a survey instrument — a 
Hill-Burton survey that is submitted to Hil^Burton facilities once 
every 3 years. .This instnunent provides us data which would clear- 
ly indicate potential problem areas. With the results from that in- 
strument, then the regional offices ts^cg^t these facilities, and begin 
the process of working very closely witli them. 

This has been the greater emphasis in addressing the dumping 
issue. We have not received that many complaints, but as a result 
of the r arvey instrument that I have mentioned, we have conduct- 
ed a number of compliance and project reviews. 

But as I indicated, our emphasis is working with the facilities 
and trying to maintfon health care services wiQiin the community. 

Mr. Weiss. Dr Roper. 

Dr. Roper. I don't have much to add, Mr. Chairman. As far as 
the Medicare law, we don't have any problems. We are working 
fine. The Hill-Burton law I leave to the Office for Civil Rights, and 
as I said in my earlier statements, we give them all the complaints 
we get. 

Mr. Weiss. Ms. Morton, you may remember in reading the sub- 
committee report, published last year, that Brookside Hospital was 
discussed at the hearing. OCR initiated a compliance review of 
Brookside because of newspaper reports of a person named Eugene 
Barnes who came to Brookside with severe head injuries. 

He died a few hours after he was dumped by that hospital be- 
cause he was uninsured. The regional office found the hospital in 
violation of the Hill-Burton community assurance. The matter was 
referred to OCR headquarters on August 16, 1985. 

At least until the date of the hearing on August 6, 1986, nothing 
further had been done by OCR on that compliance review. Can you 
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tell us what the current status of this case is^ Was the letter find- 
ing Brookside in violation of Hill-Burton ever sent? 

Ms. Morton. I have reviewed some of the documents related to 
that case. Clearly, had I been here as the OCR manager, there 
would have been other areas to have baen closely examined. It is 
my understanding as of March a letter was issued by the regional 
naanager finding Brookside in compliance thereby indicating no 
violation. 

We are at this moment working with HCFA, and as a result of 
the presence by HCFA, will continue to be involved to reevaluate 
any additional data that is received. 

Mr. Weiss. I am going to enter both the letter of findings of no 
violation and the original letter of findings in which a violation 
was charged into the record. 

[The information follows:] 
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CTRTIflED HaTU? P 661 505 945 Returo htcalpt Rtnucsf J 



?tr« Stuart A* Jtd, Adelntstrator 

ftrooktidc Hospital 

2000 Vala Itoad 

San ?abLo, CA 9^806 



In reply* plea«t rtfer to Docket ;Ju';b«r 
Sear Mr* Jed: ^ ; 

On Fcbruexy 14, 1985,, the Office for Civil Eights (OCP.) of the Jepartaent 
of Health aod Huoan Services (DHHS) sent you notification that OCX would 
conduct a coaplleoce revlmcxiC BrooksliJe Hospital <BH) ss e result of en 
Incident tJtat occurred Iwr^tvloa Mr. Eugene B*rnes (now decesaed) and your 
eaergency depertaen^. Tlie" legel euchorlty for OCR' « conpllance review 
cones under Title VI of the Public Health Service Act and tn« HllUBurton 
laplenentlnr. re^uletlon at *2 C.f.A. §124.606. 

Brookslde Hospital Is a recipient or Pederel flnaaclal assistanco ihrou^.h 
DHHS as a «edlcsre provider (#050079). In addition, Brookslde Hospital Is 
a rsdpient of Title VI Hlll*9urton fuodin? In the eaount of $1,833,822. 
The dates of cne ftmdloc period are 6/69 to 6/8v. OCR hss the authority/ 
rejponalbility for enforcing Casaualty Service cmpliance. 

The primary lasne OCR focused on was whether Brookslde Hosplul fulfilled 
Its Conaunltj- Service obllsstlons under the Eaergency Services requlrenunts 
of the Kill-Burton ra«uUtion et 42 C.P.R. §124.603 (a) and ^b) with 
r«4p<ct to Mr. Barnes and other patients who have had sifiller nA^czl^nc^^ 
vlth lUU 

OCR Investigators found that It la a senaral .act Ice of M to u**ectly or 
indirectly tnfora neurosurgeons and other staif physicians on enerxency 
call of the lnsurance/p«yor or apparent financial status of patleats (l.^- 
whether thuy appear to ?)« drug users or Indigent). 
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OCR rectW««i «vlUence conctmiu^ thre* peraoo« (Daro««, LltcUjohn /in«l 
ro«C«r) who u«r« cakta to BH for cncrgency c«r« due to head triiutvji. In 
each CASK, ch« pscitnc was eicher not covart'd by lasaranct (3arne^), 
accaptad by 3H (Lictlwjoha) or had no apparent t^aans to pay for sfrviccu 
(Poacer). Thes« padaacs vara tranaftrrea Co other facilicics for «icr;.ericy 
Q8urofur3«iry. -In cha Llcclajoha and B«ra<is casea» Dr, Shortz w«3 involveO 
<ilraccly« --Ivldenca atewa chat cha payor atacua of chasa patients waa caOc 
kaown co Dr. Short* aaJ ch«c Dr. Shor« rafuacd to ^ccapt ches* cases. In 
Cha Bamaa caac» chc boa p leal admlnlacracor offered paynenc by n:i for che 
aervlces of Dr. Sliovtz and ha scl-l rafuaed Co cake cha 2arnei c«s«s. Or. 
SNjrtr refuacd Co be iucarvl«waJ by OCR, aud cherafore, Ic cnnnor te 
concluflvaly de caxuiaad whac rcaaons Or. Shorcz had for refuilnj; chc Barsos 
ARd Mcdajohn cades. 

In cbs Foster c«se, cUe pacianc arrived at Che BH aner;5ancy roon ulcn a 
sever* head Injury and no apparcnc abilicy co oay for eiergeQcy services. 
He was craasfarrad Co Con era CoaCa County Koapiul (CCOt) sfcer a curaory 
exaalQxcion. Thl;.^ transfer raaultad in a formal cooiplaint by CCas against 
Brookaxde Hospital.. ' The aubstence of this cooplaint ia tnat 3fl failed lo 
cake an adequate diagnosis ^nd proviuc sufficient Infomstion to CCQI cti 
the patient's condition prior to his trsnsfcr. Allaaedly, CCCI Is tht 
county hoapiul that racslvea indljent caaas not accepted by other hospitals, 
foster had obvious skull bona frar.nenta froai his injury which r?»nlned 
uadatectet! until CCOI examined hin. This couplaiuc was filed wit:i the 
California Daparcsent of Health Servicaa (Licensing snd Certification) jnd 
la ^:tll pending* *" * 

*T»ie^^e?oT3erairci^r^^ of eacr^ettc)| 

^fuvoBxxv}^Ty^f»t!^ts is^a^T^^ BH sijK 

•pjr*? of ^e ees "by^BH nauras ur ^a on/* 1 1 ws s Veve aled "td'OCri' I'nve.i't lf»4 tn rs 
durin;;; on«iiite iater/icws with the Eaerj^ency Oepartnent Director and 
^lospital adiainistrator that neurosurgeons are i.xfornad directly or indirectly 
of patleut payor status as a natter of prsctice. Dr. Shorts* s refurnl to 
respond Zo OC?.*s request toe Inter/lew only serves to cast doubt whetiiek 
his refusal to accaot the Barnes spu^Littlfcjonn^ase«,^ss for^perplssiblc 
rcasoiis under the r«3ulations._^The pr'epond6Van'ca"of "the evidance^upportJ 
the*coocluslon;;xhatjpr.'^ po«sibly_^oth«r BH physic isnspselec^' 

'tee rz - ncy '^ca se s 'ua i ^tUe ' p« t i « n t * s ^ ^ ^ '^X^ pay /«atho d 6 f p»y3« aVa s 



crltsrlca for^acceptance or rejection. This rrsctice -has the affect' o£ 
deAy in< *(iMe rs'ency^^^^^ to"'pm raons bas«<f *3o Is'ly'^on^thelV. ln'abilHty'**to 
oay /we tSo d_jjf ^piy n"e . - - - „^ ^^^^ ^ ..^^^ 
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Thitrei'ore, 

to continue to Conv«/ noa*cssdlC4iL Infonstioa to • physlcl«u a'joat • 
patl«nc's abilltx to p«7 in «i«rs«ncy sltUAtlana prior to providing propel* 
MdlCAl aaslatancc is la vlolccion of {124*603 (a) which statci that « 
HlLUSurt^a facilltx cust *'providQ services MlthoaC dlacrlnLnatlon on tnc 
groutiit of reca» color* aatlcnal orlr.in^ craed or any other ^i.tound unrelat«a 
to en indlviduel*s need for the service . . and vI-4.603 (b) (1) which 
atataas **a facility nay not deny maerr.^ncy ser.icea lo .my pcrjoa vno 
realdea (or» la the case of laclLltlea aaalstcd under Title XVX of tha Act, 
ia nployed) ia ^th« facility's service arsA on the grounu that the peraon 
is unable to pay: for thoae aar/icej*" 

The practlca of Brookaide Hospitet st'tff sonvaylic in'ornKtloa directly or 
iadirectly sbout payor atatua of patients with respect co the provision of 
emergency services is In viols tloti of UZ C.F.K* §124.603 (s) end (b). 

You hsve ao aore then 60 days froet receipt of this letter to: s) correct 
the vlolstion( b> s^res to aeKotlatloas wl tn OCR, or c) provide OO; with s 
Corrective Actios Plsn. which clearly states the tinefranes and stsps 
Broohslde HoapiUl will t;ake tj couply with the follovlnt; requLreacnts: 

1, Thdt arookside Hospital establish contractual srrangeocats vl ch 
aeurosurgeons sna ot^er ph/slclans ss aecded to ens'ire er.rr^cncy 
roott ssrvlces sre provideo ref^rdless ot the patient's race, 
color» or ability to psy/esthod of psyasnt, 

2, That these contrsctual arrangeticnts with Brooksi^fe Hoapltsl 
neurosurgeons snd other physicians specifically prohibit 4ny 
coQauolcstioaJ rctRardinc ability to psv/iaethod of osyrcont (or aay 
othsr InforoAtlan unrelated co MtJtcsi need) beofeen eaersency 
rooa staff and neuroaur^eons or other aiiyslciaDs upon notiflcatioa 
of enersency cases* 

?leaae be sdvl sed that sny detemlastlons of :ion-cor;pll4nc« nsue durltu; 
this reviiiw spply only to the specific Issues raised «ad sddresded. 

Onunr tha Privscy Act aod the Freeilon oi In£or.i«tloa Act, It cay be n<tcasaary 
to release this docu-tent cr relsteJ ^ucunents Ir the fll*: lu response to 
inquiry. 

ecu will be aval, ible to r 'ovld^: any. technical assistance you rt&y diislre to 

cookie te the requirsd cnsn<*es. Yuu nsy cotiuct Oeth JeAtlcy ac 

3655. 

Slncerelv, 



iial M. Freittaan 
Ile;;lonal Hsna^er 
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(415) 356-3655 (Volc«) 
(413) 336-6536 (TDD) 



CEKTIPI12) .MAIt-R£TURN ReCSIPT REQUiJSTED 



.ir* John Frl*!* CnUf £xactiClv« Officer 

ftrookslda Hospital 

2000 V«I« Road 

San P«blo, CA 96306 



Itt r«ply, pi«aa* r«f«r to *:»t Nuabar 09-85-7008* 
D««r Mr. frlalt 

Oa f.bruaty 14, 1985, th« Offtc. for Civil Rlghca (OCR) of the Dcparo«ac 
of Hcclch *ad Hu&«a Sstviccc (DHHS) scnC cotlficadon that OCR would coaduct 
* coopliftncc r«vi«v of Brookaidc HospiUl (BH). Th« legal authority for 
OCR** coQpliaoc* r«Tl«v titc TiU« VI of ch« Public Kcaltlk S«rric« Act, 42 
0«S#C. § 29lc (•), and the Hill-Bar coa laplaaanting r«^aiat^oa «t 42 C.F.R. 
§ 124*601 • 

Brook«ioi» Hoapical i« a raclpi«&t of Fadaral financial aaaiac^nca through 
DHHS aa anadicara proridar (#050079). la addition, tha hospital i< « 
racipiant of Tltla VI Uill-durcou fuadia^ ia tha ^ouot o£ $1,533,822. Tli« 
funding puriod «i:taud» froo 6/69 to 6/89. OCR has. tha authority for auforctt 
Brooksida Uovpital** conouaity aarrica aasurauca reaponjl&llitiaa. 

Tha DHHS Hill-Burton lApUnantios ra^ xtioa at 67 C.F.R. § l^**. 603(a) ^ud 
(b) proridaa in p«rtinant part: 

(a) Canaral (I) la ordar to ccnply with it« cooaonity ««rvic* 
assuranca, a facility aball awka tha aarvicas providad la the 
facility or portion thereof cona true tad, nouamizad, or cou- 
Yarted with Fedaral aeeiet^uca undar Titlt 71 or XVI of th« 
Act availabia to all parsons reeioing (and, in tha case of 
facilities assisted under Title XVI of tiJe Act, enployad) in 
tha (scility*e service srea witnouc discrioia«tioo un tha 
grouat of race, color, national ori^ia, creed, or aiiy otner 
<;rounJ unrelated to an individual's need for tne sonrice or 
the WAilability of the needed service in tne faciliry. 

(b) Snarjancy Servicas (l) A facility nay not dsny aaargancy 
ear/icas to any parson who raaidaa (or. iu ta« caaa of 
fadliciaa assisted undar Title XVI of the Act, ia cnploy<id) 
in the facility's service araa on the ground that tn« paraou 
is uaabla to pay for those eaxvicas. 
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(2) A fAClllcy mmy dltcbargs * p«x«on th^t b«« xacttlvad 
•Mrgsaqr ••rricasy or tmy crAnsfsr thm p«xson co anochttX 
facility cbls to proTldM a«c«sMry s«rrlc«s, vhon tho 
appxopxlacs CMdlcal p«x«ooo«l dacazalM Uut cbo dl«cb«xs« 
or cxAiufor vlll noc aubjocc thm p«x«on Co a •ub«cancl«i 
risk c£ datorloxAtion In oodicAl condition. 



As p«xc of 1 u ovoxaII x«viAir» .Od oxuilnM thm aann«x In vblch £U laplaaontad 
tbo aaco«p«tt4tt c«d sorrlcoa roqulrtnonc of Subparc P uf tbo rcgulAClon* In 
this xos*<d, OCR wi« Attlscod by a xsptoaontatir* fxoa tbo Public HAAlth 
Sorrico (PHS) which iA th» Agoncy fox ^mlniscxAtivo ovoxaigiit of facility 
laplflMntAtion of Subpoxt F. Thm PUS Regional UttAlta Adminiatxotox haa Alx«Ady 
isouAd A IaCCax to BH XHA'diag iCA findioga undcx tbia auction. 

Uitb xaapACC to OCR* a .f indinga uadox th* iaauo of Bxookalda Hoapital'a 
x«quix«iAiiC to pxoTidA aACVico "without ^lacxislnACion on ta* gxound of xaca, 
color, nAtiooAl oxigin, cxoAd, ox Aoy otbox gxouad uaxalAtAd to An ixulividuAl* a 
nAAd for tb« attXTlCAa or tho AVAilAbility of tbA nAAdAd aAiriCA in tbA fACility** 
(42 C.f.a. § 124.603(a) (l))y OCR r«viAWAd tb« log of Adaiaaiona of pAU«nta 
in tbA boapitAlt pAtlont racorday Aod conductAd intATViAwa mtb boapital 
AfflpioyoAA* .OCR found no cri'dAncA that paciAata utra dAniad troAtoiAnt on 
Any baaia otbor tbau aadical nsad. 

A raviaw of tha hoaplcal*a policiaa and practicaa of r^uirisg payiMnt xor 
aaargancy aadical cara ravaalad tbat tha boapita'^ ancouragaa full paynant 
at tha tiaa of tha aarvica* In aoaa inacancaa, a pra^aarvica dapoait of at 
laaat ona^balf of tha total charga nay b« raquaatad fro« tha aaargancy rooa 
pati^t« FAtiAnta \tio do not havo ioaoxAncA ArA txaainad by tbA MArgAncy 
roan physician to ASCArtain if thay arA in a pbyaically atabla condition to 
aafaly paxvlt than to go alsawhara for traataant* Patianta ulll ba billad 
$60*00 for this axaa avan if no aadical traamant is proridad* If patianta 
ara tnabla to pay this $60*00 axaaination fa«y t^ay can ba of far ad a raducad 
rata of $20.00* Howavary if tha patianta do no\ wra tha $20.00 to covar 
avan t&a raducad rata of tha axaay thay «lll not a daaiad this sarvica* 
Patianta without a aachod of payaant stay ba diractad to tha hospital's cradit 
daparcnant to as tablisb a £utura baaoa of payaant* OCR found no avidonCA 
thAt indiriduAls \mtm dAniad MArgancy saxvicAS bACkusA of on inability to 
pay. 

OCR rcvi«wad a randoo aaapla of app^oxlaa taly lOX of aaargancy adaissiona 
for a six-aonth pariod. Tha data iiWicatad that, for all patianta (insurad, 
UAinsurad, prirata pay and non-paying) 78X raturaad hoaa, 17.82 wara adalttitd 
to tha OQapital, 3.8X wara trauafarrad to Contra Coata County Koapital (CCQl) 
and tha ranaining •6Z vara aithar dacaaaad or tranafarrad to hoapitala otnar 
nhan CCCH. In a coaparison of tha data for pcivataly inaurad patianta with 
tha patianta U)o Wira unabla to pay, tha data sbowad that aftar baiog saan 
in Brookslda Hospital's aaargancy roco, 96X of tha privata pay patianta 
raturnal hoaa aa compara' with 73% of tha non*paying patiantj. Hona (OX) 
of tha privata pay patianta wara tranafarrad to CCQl wharaaa 12X of tba noo* 
paying patlwts Mra traoafarrac to CCCH. Approxioataly 42 froa both groupa 
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Mr. FrUl 




AlUwugh tlMi aCAtlaUca liMtlaiuil that Vxm Vks • JU diffaraaca bacw«aa 
privaca pay aaa oon-parlnt p«>cl«at< triio uaxa raCurniMi boM, cha hlfhar p^rcaat- 
•g« of racuraaaa wars tboa* vbo «i«ra *bU to p«f. A 12X diffa^aaca axlatiMl 
bacw««ia Qoo^payiog patiaaca M^o war* traaafarrad and prlvau pay p^tianta. 
Noaa of tba privata pay paUaata la *4ia Mepla irpup uara traaafarrad. Brook- 
alda Uoapltal a poUclwa aad procaduraa for Cha Craaafar of patlaaca Co ochar 
aadlcal facllXUaa uara aomarXaad by tha hoapital'a Dlraccor of cha Eaarsaocy 
Daparoiant Mto aala, '•if yoti would aodaatar a patiaoC, you doo'c Crauafar 
aad you aboulda*t Craaafar ttx patiaac ualaaa doing ao uouLd prorlda ao 
iocraaaad Laval of cara aad aoc traaafarrlog tha paclaoc uould b« harmful. 
la aay avaat, OCR laaraad that CCQI la Coutra Coata Couaty' a daa^oatad H.dl- 
Cal provldar facility, aad aa aueh patlaata who ara oot abU to pay for oadlcal 
traacaaat aad dlagnoaad to ba la a aadlcally ''atabla*' condltlno c^o « tranafarrad 
frOB a Qoapital such aa Brookaida Huapltal to Cootra Coata Couaty Hoapical 
for further avaluatioa aad traataant* 

Ono caaa of traoafar OCR raviauad la da tail idvolrad Eugaoa Baraas. Mr. 
Baraaa, au tniaaurad paraoo, uta brought iato Brookaida Hoapitil'a aaargancy 
roon with a haad wouad. Tha anargaaey rooa axaoiaacxoa ravaalad tiut uauro- 
aurgasy Hi« raquirad imtaadiataly. Hooa of tha hoapital'a oa-call oauroaur^cons 
»<ara availabla to tvaat rtr. Baraaa. Tna than-adalolatracor of tha hoapital, 
Stuart Jad, of farad to gu^raataa paynaat to ooa oauroaurgaoo, but thia doctor 
dacliaad to acca^t tha caaa, purportadly bacauaa ha haa Juat cooa out of 
aurgary ^ad aaticipatad -.ha oaad to provida furthar cara fqr Uut patiaut. 
Th« aauroaurjtaoa la quaatioo dacUowd to ba iatarvi«uad by OC?. ao tliia ra«aou 
could aot ba coofizaad* Brookalda thao a t tan p tad to traujfar th« patiaat 
Co othar hoapf cala la tha araa* Phooa calU vara mada Co CCCH aad Hlf.hlaad 
Gaa^iral Hoapital. Both hoapitala rafuaad to accapt tha traoafar. Sao Fraaciaco 
Gaa«ral HoapiUl (SFCH) dia agxaa to accapt tha patlaot. Tn« tranaUr occurrad 
approxioataly four hours aftar Hr* Baraaa waa brought loco cn« aoargaocy 
roott. :ir. Baraaa diad Cha aaxt day at SFCH. la raspoana to OCR* a raqu«at 
for savltw of Mr. Baraaa' aadical racorda, a Public :iaalth Sarvlca phyaiciao 
atatad th;t tna daciaioU to traaafar Mr. Baraaa to SFCH vea approprita siaca 
all afforta to locata a uauroaursaoo to parfom a craolotomy at Brook siua 
HoapltMl wara uaauccaaaf ul. 

It appaars that Brooksida Hoapital did not viola ta cha Hill-Bur too comaunity 
aatvica aasuraaca with ragard to tha traaonaot of Mr. Baraaa. :ir. 3am«a 
uaa avaluatad aad racaivad treatnent wtiao ha arrivad at tha anarsaacy rooa. 
Brookalda Huapical cook actioa Co locaCa aad aacura cha sarvlcaa of * oauro- 
aurgaou for Hr. Baraas buC uia uaabla Co do so. Ic was only af Car Brookalda 
Hoapital raalizad that it could aot sacura appropriata traatma at for tlr. 
B araaa tnat it attan ptwo to traaafar hiw to aoothar f acl 1 1 cy ,_5ha 'i u» a t loH 
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Hr. frial 



Tha «vld«oca ladlc^Cda Chat Hr* Barnaa via trautad at Brookslda KoapltAL 
to cha axcaot such aarricaa wtra availabla* OCR found iiuufflclaoc avldaoca 
CO l&dlcaM a vloUcioo of 42 C*f*&* § lZ4«603(b}(2) wlcti rafiard co CAa 
traataaoc of Hr* Baroaa* 

Aa a raattlc of chia raviaw^ OCR coacLudaa chat Brookaida Hoapicai ih la 
coapLlaoca with TitXa VX of cha Public Hatlch Sarvlca Acc» 42 U.S.C* § Z91c 
(a), and cha HlXl-BurCoo lAplaoaodnc ragulacloo at 42 C.F.R* § 124*601 and 
§ 124*603(4} aod ^b}« T^sia dacanioacloa coQplaCaa tha OCkl raVlaw pcocaaa* 
Plaaaa ba adYiaad cbac aoy dacatalnatlooa of conpliaoca siaUa durlog chla 
raviatr appljr only to cha apaelfic iasuaa raiaad and adr^raoaad* 

Uodar thu prorlaiooa of cha fraados of Inforaacioo Act, aa «aandad» S« U«S«C« 
$ 532, aad ICa partlnaot rasuUcion at 43 C«f«R« Pare 3» cba contaots of 
thla lactar aod/or othar inforaacioo racaiTad durios chia r«viaw nay ba rolaaaad 
upoa raquaac froa Cha public* Uowavar, if auch a raquaac la oada, \m will 
Miocaiu cha coof Idancialicy of iafor&acioo chaC if ralaaaad, would cooacicuca 
an uoxMrraoca^ iavaaion of privacy* 

If you hava aoy quaaCiooa, plaaaa faal fraa Co call mm ac 3 36-636 6* 



Siocaraly , 



Virginia P* Apooaca 
Ilat;ioaal tlaoagar 
Offxca far Civil Rlghca 
RagloQ IX 
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aROOKSIDE HOSPITAL 



Kegion IX initiated a compliance review of Brookslde Hospital, San Pablo CA 
on February U, 1985. Brookslde Hospital was selected for this review hecaus'e of 
an incident which occured at the facility's emerjiency department ihicfl ?ais^" 
alle'^tions in the local ineaia that the facility did not provide apcrooriate 
serv.us to an uninsured Black male patient who ultimately died, 'ft^is comoliance 
review was to determine the compliance status of Brooksidi HospUal iith^^liea 
to the Emergency Service requirenents of the Conwunity Service obligation of the 
Hill-Burton regulation at <2 CFR Section 124»603(a) and (b). * 

Brookslde jpital is a district owned and operned facility in the City of 
San Pablo within Contra Costa County. It is a 235 bed acute care general hosoit^i 
wh cn provides the normal range of inpatient services indudi"gWnte«iJe^c^ 
units, hospital auxiliary sevices, o-ganized out-patient department and organized 
emergency department. Brookside Hospital is accredited by JCHA and is certified 
for participation in HediCal ana Medicare. Provider #050079. The hospital is 
a recipient of Hill-Burton funding for the amount of $1,833,822. The dates of the 
funding period: June 1969 thru June 1989. 

Original Finding 

Region IX reviewed Brookside Hospital's admissions and emergency room policies. 
TTie hospital maintains an emergency room which provides basic oneryency nedical 
^?!*c * contractual arranj/efflent for emergency room 

physicians Mhich includes two (2) neurosurgeons that have full staff priJi leges. 
One other neurosurgeon has courtesy staff privileges. 

In the specific case of Eugene Barnes the medical recorxls indicate that the 
energency room physician who first treated Mr. Barnes had proceeded witn the 
intent of admitting him to the hospital. However, tne patient required neuro- 
surgery immediately. Brookside Hospital had only two neurosurgeon's with full 
staff privileges and one with courtesy staff privileges. None of these neuro- 
surgeons accepted Brookside Hospital's request to operate on Hr. Barnes. The 
hospital has no back-up panel for neurosurgery, and does not contract with any 
neurosurgeons. Furthermore, tne nearby hospitals were reluctant to accept the 
transfer. Ultimately the patient was transferred to San Francisco General Hospital 
where he was pronounced dead a day later. nuaKif»i 

The regions' statistical analysis of Brookside Hospital admissions, transfers 
and discharges indicates that patients in the private pay category are more likely 
to be admitted to the.hospital and less likely to be transferred. The Hill-Burton 
regulation does not require a facility to admit u patient who is unaole to pay 
unless the transfer would subject the patient to nedical risk. However, these 
patients could possibly be eligible for uncompensated care under Hill-Burton. 

The region concluded that the preponderance of the evidence showed that the payor 
status of emergency neurosurgery patients is a critical element regarting admission 
to Brookslde Hospital and acceptance of cases by the hospital's neurosurgeons. 
It was revealed to OCR investigators during on-site interviews with the Emergency 
Department Director and hospital administrator that neurosurgeons are infonned 
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directly or Indirectly of patient payor status as a matter of practice. The 
preponderance of Che evidence supported the conclusion possibly other Brookslde 
Hospital physicians, select emergency cases using the patient's ability to pay/ 
method of p4>TOent as a criterion for acceptance or rejection. This practice has 
the effec'c of denying emergency services to persons based solely on their Inability 
to pay/method ^f pa)n)ent. 

Hoeover, Information about the patient's ability/Inability to pay Is Irrelevant to 
the specific onergency medical needs of the patient. Therefore, to continue to 
convey non-medical Information to a physician about a patient's ability to pay In 
emergency situations prior to providing proper medical assistance Is In violation 
of §124«603(a) which states thtt a Hill-Burton facility must "provide services 
without discrimination on the ground of race, color, national origin, creed or 
any other ground unrelated to an Individual's need for the service «..,** and 
§124.603(b)(l) which states: "a facility may not deny emergency services to ny 
person who resides (or. In the case of facilities assisted r-der Title XVI of the 
Act, Is ATjployed) In the facility's service area on the gr^ 1 that the person Is 
unable to pay for those services." 

Region IX referred the Brookslde Hospital compliance review to headquarters on 
August 16, 1985 on tne Early Warning Report (EMR). The case was lost In the mall 
and resubmitted on December 3, 1986. At that time a finding of non-compliance was 
Oeing recoRnended. The case file was sent to headquarters with the approval 
signatures of Hal Freeman, Regional Manager; Brad Yamauchi , Civ.l Rigitts Attorney; 
Don Morales, Division Director; Beth OeAtley, Branch t><ef; Robert Allamand, Team 
Leader. 

Headquarters offices, OPO and OGC, reviewed the submission and concurred in a 
finding of non-compliance. 

OGC Opinion 

On August 25, 1986, Georye Lyon, Acting Associate General Counsel, sent a memorandun f 
entitled "Brooksidf: Hospital Compliance Revie-^ #09857003" to Betty Lou Ootson, 
Acting Deputy Director, Office of Program Operations. In the flanorandun, Mr* Lyon / 
states there is a violation due to the hospital's practice of conveying infonaation 
a>out a payor's status prior to the provision of emergency services and, that, 
a patient payor status is unrelated to tne need for service. 

Regional Civil Rights Attorney Opinion 

A memorandin dated September 12, li»86, from the Director, OCR, referred the results 
of the EMR review of Brookslde Hospital to Region IX. Attached to this memorandum 
was a copy of OGC's memorandum concurring with the finding of non-cor nance, and 
the LW reflecting recoonended changes. The region was requested to bring the LW 
and LOF into conformance with the recommendations, and to resubmit the case on 
EWR. 

Ira Pollack, Ciiief Civil Rights Attorney, found serious evidentiary problems in 
the case, and no evidence to support a finding of non-compliance against Brookslde 
Hospital* He agrees with OGC that conveying information about * patient s payee 
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status Is a violation wtien that information Is used to deterained whether or not 
eraervency services will be provided. However, he found no evidence to support 
that this was true In the case of Kr. Barnes. Kr. Pollack states there was 
evidence that an attempt was made by Studrt A. Jed, Hospital Administrator, to 
take Hr. Barnes' financial situation out of consideration. The case file recorx} 
of the inttrvlew with Mr, Jc-«, Indicates that he (Mr. Jed) offered to j^uarantee 
payment to the neuro-urvjeon , and that guarantee came after the neurosurgeon had 
already refused to accept the case, so It could not have nad the effect of denying 
Mr. Barnes treatment on the basis of his Inability to pay for services, 

Mr. Pollack states the findings and reconwended decision "distorts" tm^ stateraent 
made by the Emergency Room Director In that financial Infonaatlon about patients 
Is scmet1«es provided to physicians, but such Infonaatlon Is provided rcgarxilng 
a pat1ent*s admission to the hospital and not regarding whether a patient would 
receive emergency room treatment. 

He also states that while three Incidents were referred to In the flndlnijS, Crtly 
Mr. Barnes* Incident was fully Investigated and, therefore, based on the evidence, 
the hospital did all It could to secure appropriate treatment tor Mr. Barnes* 

Svjbsequently, on March 5, 1987, a compliance letter of findings rather than 
non-co«npl lance was Issued to BrooksHe Hospital by the region. The LOF i.as Issued 
by different officials, regional manager and civil rights attorney, than were 
first Involved with the case. 

HCFA Brookside Hospital Case 

Shortly after the Issuance of the OCR LOF, HCFA mover> to terminate the hospital 
froffl the Medicare prograta because of allegations of patient danping. In March 1987 
HCFA Charged Brooksidb Hospital with "•dumping- a 33. year old woman, who came to 
the hospital on March 4, igB7, and was transferred Herrithew Memorial Hospital* 
Brookside officials said she was )>roperly tested before being moved, but the doctoi 
who examined her at the second hospital claimed that normal checks would have snown 
the unborn child to be in danger* The woman later :;ave birth to a stillborn infant. 
HCFA cited Brookside for major deficiencies in the administration of the emergency 
rooia* 

HCFA gave Brookside a date to correct the emergency room problems or race closure* 
HCFA accepted Brookside's correction of the emergency roa-n deficiencies and 
reinstated tnem in the program. The Inspector General staff, however, continues 
with the investiaation of the allegations ot dumping that HCFA sent to them* 
According to Region IX this case is still open* The Inspector General must prove 
"willful, knowing, negligent"* actions on the part of Brookside Hospital In order 
to level civil money penalties. 
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Fcbrwry 7, 1985 

February 14, 198S 
February 14, 198S 
February 21-28, 196S 
Uuly 16, \m 
August 16, 1985 
Oecenber 3, 1985 

OccftQber 18, 1985 
January 17, 19B6 

Auijust 25, 1986 
Septe<aDer 12,. 1986 

October 16, 1986 

Karch 5, 1987 

March 1987 to Present 



BROC:-'^'"- HOSPITAL 
Chrono10Q>' of Events 



Assigned to Voluntary ConpUence and 
Outreach Olvlslon, Region IX 

tnvesti dative Plan approved 

D&t4 request letter to Brookslde Hospital 

On-site Investigation 

Investigative Report rpproved 

Case referred to headquarters on EMR 

Use received In headquarters (original 
submission was lost in aall) 

Headquarters EMR work group iceetle ^ 

Case referred from OPO (VCOO) to XC for 
review 

OGC nemorandun to Acting Oeputy Oirector, OPO, 
supporting Region IX's finding of non-compliance 

Director, OCR, aisQorandun to Region IX, 
Regional Manager, requesting revisions to LOU 
and LOF as noted by OtiC, and resubmission to 
headquarters on £WR 

Ira PoUeck, Chief Civil Rights Attorney, 
Region IX, memorandum to Virginia Apodaca stating 
his disagreement with headquarters findings of 
non-compliance 

LOF of coeipllance to Brookslde Hospital 

HCFA cites Brookslde Hospltdi for patient 
duaping, and the nospltjil corrects the 
emergency room deficiencies 

, The Inspector General staff continues to 
Investigate the allegations of dtnplng 
referred to them by HCFA 
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Mr. Weiss. Brookside Hospital has been the site of several other 
dumping incidents, and yet OCR has not found Brookside in viola- 
tion of any law. How do you think that is possible? 

Ms. Morton. We confined that investigation to some very specif- 
ic issues at that time. It is my understanding, as I mentioned earli- 
er, that that finding was rendered as a result of the focus upon the 
preadmission requirements. Baa. ' upon the data that was received, 
reevaluated^ by a number of individuals, they felt that there was 
not a violation as related to those preadmission procedures. 

Mr. Weiss. Dr. Roper, in a newspaper article about the Brooksi '.e 
case, a State agency official was reported as saying that COBRA 
cannot be enforced because of the lack of Federal regulations. If 
that is true, it is really tragic. 

Dr. Roper. It is not true. 

Mr. Weiss. If it is not true, then it is at least the perception of 
State agency officials in California that it is true. 

Dr. Roper. Maybe it was at that time, sir. It is not now. 

Mr. Weiss. Tell me about the complaint that was filed with 
HCFA in relation to Brookside. Who investigated it, what did they 
find, what action was taken, and what is the current status of the 
case? 

Dr. Roper. 1 would be glad to discuss that with you. There was 
not a complaint filed. The matter first came to my attention when 
Congressman Stark called me and told me that he had heard about 
this case out there- in San Francisco. He told me that he thought it 
was something that we ought to look into. 

Let me be sure I am heard on this point, because I want to take 
gentle issue with my friend, Pete Stark. He told me he wanted to 
make sure we looked into this. I said, "Mr. Chairman, I surely will 
do that." 

I called the San Francisco region and said— this matter has come 
to my attention; you ought to go look into it, and they said— you 
are right. In fact, we started our investigation yesterday. 

My point— and let me ma^e sure I drive it home— is HCFA 
began its investigation a day L jfore Pete Stark called me. We pur- 
sued a vigorous investigation with the State agency, the State of 
California, and the investigatiou led to our concluding that there 
was.a pattern of problems here. 

We comp]eted that survey on March 27 of this year and began 
the termination proceedings. That termination did not carry 
through because the hospital came back to us with what we judged 
to be an effective corrective action plan that involved having all of 
their hospital doctors agree to treat patients in the emergency 
room without regard to ability to pay. 

The hospital told the doctors that they, the hospital, would pay 
the doctors. The hospital instituted a number of other corrective 
actions. HCFA rescinded its termination, referred the matter to the 
inspector general for judgment as to whether a penalty was war- 
ranted and have continued Brookside Hospital in the Medicare 
Projp-am but with much more vigorous oversight and followup 
review to make sure that they adhere to their promised corrective 
action plan. 
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Mr. Weiss. I thank you very much for your participation— all 
three of you. The bell has rung and I have about 6 minutes to cast 
a vote on the catastrophic health bill substitute. 

Without objection, we will enter into the record a number of 
statements that have been leccived by the subcommittee, as well as 
my concluding statement. 

[The statements foUow:] 
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Testimony of Lois Salisbury 
on Behalf of 
Coalition to Stop Patient Enimping 
Before the 
Hmaan Resources and Inter^Govermaental 
Relations Subcommittee of the 
Coamittee on Govemnent Operations 

July 22, 1987 

I 2U& Lois Salisbury, attorney with public Advocates, Inc. of 
San Francisco. I represent the Coalition to Stop Patient 
Dumping, a diverse Btate-vide group including unions, civil 
rights organizations, minority groups, health care providers, 
consumer and advocacy organizations. The Coalition to stop 
Patient Dumping has been working for the past two years to stop 
the tragedies for patients all over Califcmia who, in the midst 
of a medical emergency, go to an emergency room and are refused 
care, receive inadequate or delayed care, or are transferred to 
other medical facilities for only one reason: they do not 
survive the **wallet biopsy.^ Here are some of the recent 
stories: 

In Contra Costa Covmty, Eugene Barnes was a crime 
victim with a knife wo\md to the brain. Ho 
neurosurgeon would agree to come to any of our East Bay 
hospitals to treat him. After several hours, he was 
trzmsf erred to the coxmty hospital in San Francisco, 
where he died. Nr. Barnes had no health insurance. 

About to deliver, Sharon Ford was turned away from 
two private hospitals, although a fetal monitor showed 
fetal distress. By the time she was admitted to the 
county hospital, it was too late and the baby died. 
Although Ms. Ford was a Medi-Cal patitnt, enrolled in a 
health maintenance organization, a computer error did 
not show h3r on its list. The hospitals by mistake 
-thought sha was uninsured. 

Williait Jenness bled to death, six and a half hours 
af Jer a car accident in Stanislaus County. The private 
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hospital where he was taken asked for a $1,000 advance 
deposit, and transferred hia to the county hospital • 
It took four hours before he reached the operating 
rooa* Mr. Jenness was uninsured. 

In labor and iminsured, Anna Grant vent to a 
private hospital. The hospital kept her two hours and 
fifteen minutes, in a wheelchair ir. their lobby, she 
was checked only once, and no tests were done which 
would have shown that the fetus was in profound 
distress, she was told to »»get herself to the county 
hospital, and her condition was misrepresented to th. 
county hospital via phone. The baby was later 
stillborn at the county hospital, where doctors spent 
forty minutes in an attempted resuscitation. 

David Rios was critically wounded with two gunchot 
wounds and brought to a private hospital in Ventura 
County. He was received in a medically unstable 
condition and in shock at the county hospital one hour 
and fifteen minutes later. He died later that night. 
Mr. Rios was uninsured. The private hospital had 
claimed he vtxn stable when he was transferred. 

William Trumbull sought treatment for chest pain 
and an unexplained shortness of breath. He died of a 
massive blood clot in his lung, after being discharged 
by a private hospital in Hayward. The hospital had not 
done the basic diagnostic test that would have 
\mcovered the treatable cause f his breathing problem. 
Mr. Trumbull, employed as a truck driver, had no health 
insurance. 

(See the Appendix to this testimony for thirty more 
recent incidents.) 

The Coalition to step Patient Dumping is frequently asked 
how often these things happen. The answer is: once more is too 
often, statistics are difficult to tL\d; patients are dumped on 
to the streets and never come to anyone's attention. Doctors see 
transferred patients who should not have been moved, but don't 
report it, dulled to tha circumstances because they have faced it 
too many times* Facilitiec attempt to work out their problems 
quietly through professional courtesy and protocol and the dumps 
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continue. 

We do have sos6 data. A 1982 study of transfers to Highland 

Hospital, the Alaiueda County public hospital, found that during a 

six-montli period, 7% of the 458 economic transfers jeopardized 

lives. Highland now receives twice that many transfers. And, 

th3 Alameda County District Attorney recently concluded: 

"During [our] investigation, one inescapable 
conclusion became clear. The general acute care 
hospitals licensed in Alameda County which have a 
'special permit* authorizing emergency care are 
questioning patients who seek emergency services 203out 
their abili^ to pay therefore in apparent violation 
of state law." 

In 1985, after California disbanded its Medi-Cal program for 
medically indigent adults and relegated them back to the counties 
for medical care, remarkably similar conclusions were found by a 
study of the San Bernardino County Medical Center. Transfers 
from September tlirough November 1985 were tracked. Ninety-one 
percent of the 423 transfers occurred for financial reasons. Of 
the total, 26% were either medical!/ indigent adults or on 
Me^^i-Cal, who were served at the County Hospital. Another 69% 
were transferred because they had no form of health insurance. 
Eight percent, or 32 of the patients were, in fuct, unstable on 
transfer. CVcr 85% of those who were unstable came from the 
uninsured group. One dts^th occurred. An estimated 46% of the 
transfer's occurred wiJ'iout any contact between the sending and 
receiving hospitals: most of these patients had actually been 
discharged, or i>ad not even seen a doctor when they first 
presented. 
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That uKmm y&r, th« National Association of Public Hospitals 
(NAFH) conducted a survsy of hospitals across the country 
including California. Its survey shoved that 20% of the patients 
were transferred with no paper work, which HAPH deems on its face 
to indicate an inappropriate transfer, of the 20% who were 
transferred with no paperwork, the vast majority were emergency 
patients, juiny of whom required ismediate admission to the 
hospital. 

What Has Been Done 

The initial focus of the Coalition to Stop Patient Dumping 
was on Alameda County, whose problem was most egregious* 
Responding to our initiative, the Alameda County Board of 
Supervisors passed an ordinance mandating the development of 
patient transfer agreements and guidelines. He negotiated and 
approved the guidelines, which went into effect one year ago* By 
setting forth procedures and obligations for both transferring 
and receiving hospitals, providing mechanisms for complaints and 
on-going monitoring, and sanctions for non-complying hospitals, 
including the complete rerouting of all emergency ambulance 
traffic away from a violating hospitals emergency room, the 
guidelines have helped significantly* All reports from the 
county hospital. Highland Hospital in Oakland, indicate a 
dramatic drop in the number of inappropriate emergency transfers. 
The problem nonetheless persists, all be it in new forms* For 
example, the ".eath of William Trumbull cited above came because, 
although he was admitted to the hospital, he was subsequently 



4 




•ERIC 



261 



discharged with an on-going emergency condition because he was 
uninsured* Rs died of an eabolisin only hours later* Similarly, 
patients have been turned away from emergency rooms and told to 
get themselves to the cou ty hospital* Thore is, however, no 
systematic way of monitoring this sordid variation of dumping* 

The Coalition to Stop Patient Dumping also proceeded to work 
for a statewide solution* We helped draft and develop a proposed 
expansion of California's prohibition on inaporopriate emergency 
room transfers* This legislation has not yet become law, due to 
the vigorous opposition of only one group, the California Medical 
Association* 

And, of course, the Coalition to Stop Patient Dumping 
heralded the passage of the COBRA provisions last year and 
welcomed the quick response of the federal government to the 
latest incident at Brookside Hospital in Contra Costa County, 
even though COBRA itself was not utilized* 
What Needs to Happen 

Effective legislation is needed both at the federal and 
state levels to stop patient dumping* The COBRA provisions are 
an excellent foundation for an effective federal law* Missing 
pieces of the law, as well as ineffective and lackluster 
enforcement efforts will be the subject of other witnesses' 
testimony at this hearing *<^^theref ore, will only highlight a 
few of the obvious concerns we have with current deficiencies in 
fe iral law* 

1* The On-Call Physician * The attached appendix 
accounts 30 plus stories of patient dumping in 
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California. Consistently, a major problem is the 
failure of the on-call specialist to come in, 
sometimes explicitly because the patient is not 
insured, other times for thinly veiled reasons 
amounting to the same thing. The Coalition's 
proposed state law specifically mandates that each 
hospital must ensure that its on-call physicians 
are c^vailable on an equal, non-discriminatory basis 
regardless of the patient's race, ethnicity, 
religion, national origin, citizenship, age, sex, 
pre-existing medical condition, physical or mental 
handicap, insurance status, economic status or 
ability to pay for medical services. 

The Trans fer Protections . The COBRA provisions 
prohibit a transfer unless the patient is 
sufficiently stabilized so that «no material 
deterioration of the condition is likely to result 
from the transfer." The Coalition urges an 
additional higher standard; a patient's chances of 
complete recovery should not be risked by a 
trans:!er. it is not enough that the patient will 
get no worse. How much better could they be, but 
for the transfer? Thus, in the proposed state 
legislation, a transfer is also prohibited if it 
will cause "a material detriment to tiie chances of 
speedy and complete recovexry.*' 

Mandatory Reporting , while the depth of this 
problem is obvious from the statistics cited above, 
the actual reported incidents are few. Most c-^e 
to the Coalition or to lawmaker's attention t-*rough 
happenstance or the occasional initiative of 
medical personnel, a mandatory reporting 
obligation sets an entirely different tone than 
currently operates among hospital and medical 
personnel, which ranges from numbness to 
complacency to a code of silence. 

Civil E nforcement . The personal harm suffered by a 
victim of patient dumping can be prolonged 
unnecessary pain, permanent disability or death. 
The threat of civil enforcement should, in and of 
in itself, have a preventive effect. This effect, 
however, is diluted if the only cases brought are 
those which command a potentially large damage 
award, without an attorneys' fee provision, only 
the m--t egregious cases will ever be brought. For 
example, a parent who suffers the agony of delayed 
care for a hurting child may not have a large 
damage claim. If civil enforcement is meant 
prophylactically, the cases should look less like 
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th« classic personal Injury case and more like 
traditional civil rights snforc^ent* An 
attorneys* fee clause should be added. 

In the aggregate, of course, whatever changes and additions* 

night be made to COBRA and whatever additional impact is gained 

from appropriate state laws must be viewed against the back drop 

of the larger problem* The Coalition to Stop Patient Dumping 

has no illusions about the proposed state legislation or these 

refinements to COBRA solving the real problem: health access is 

rationed in this country according to your ability to pay. 

What the Coalition Has Learned about the Rationing of Health 

Care 

The Coalition's first-hand und*.trstanding of the rationing of 
basic health care comes from the extensive investigation we have 
conducted around this state. When the Coalition to Stop Patient 
Dumping started fashioning proposed solutions, we began with 
the most obviously principled policy; prohibition of all economic 
patient transfers. To be sure, if there was a medical reason to 
move a patient from one facility to another, the transfer shuuld 
occur. But economics should have no place In the evaluation of 
whether or not to transfer a patient. 

That premise was quickly dispelled. Numerous conversations 
with committed, experienced medical practitioners in public 
hospitals reflected a common theme. These patients are better 
off at the public hospitals where they are wanted, than at a 
hospital which doesn't want them or care about them. 

And, when you talk to the doctors at the private hospitals, 

7 



ERLC 



2od 



264 



several consistent points emerge. The emergency doctors assert 
qu:*te convincingly that they are caught in the middle. T'xey have 
patients who need special care, the on-call doctor won't come in 
or feigns an accuse, time is critical, so the patient is 
transf^.rred. The back-up physicians frequently assert they are 
not unwilling to take care of a patient for whom they will never 
be paid, rather it is the increased exposure on their malpractice 
*premiun-that-really-gets^em. in the San Bernardino study, not 
only were the uninsured transferred in large numbers, but those 
Vith less attractive insurance were frequently transferred. 
There is a creaming process that goes on, picking and choosing 
between the insured and uninsured, and picking and choosing among 
the Medi-Cal and Medicare patients. 

Many doctors, particularly those on the firing line in 
public facilities, have become inured to the problem. The 
Coalition's investigations have taken on a pattern. Preliminary 
calls to public hospital personnel reveal **no problem here." 
Further probing reveals that "no problem" means there are 
dangerous transfers several times a week. "This is not Cook 
County; it is not that bad." But for each of those patients, for 
each of those families, for each 03^ your constituents, it is just 
that bad. 

While the villain of the piece may ultimately be economics, 
the Coalition in no way absolves individual doctors and 
institutions from their clear responsibility to these emergency 
patients regardless of ability to pay. Indeed, hanging out an 
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emergency shingle not only creates a legal obligation, but 
carries a profitable conduit for hospital admissions at a time 
when vacancy rates are a critical problem for many private 
hospitals. In California, individual hospitals and doctors have 
uncjuestionably allowed their financial balance sheet to dictate 
the health of certain patients. 

The real difficulty faced by policy makers is not just the 
challenge of improving and refining the COBRA provisions or, in 
California, ddveloping an effective state law to complement 
COBRA. Rather, the real problem is understanding the depth of 
the patient dumping phenomena; realizing that the strries 
presen*-ed today ar*i only the most critical and heart-break i: i 
manifestation of the daily experience nillions of Americans face 
when trying to obtain the most basic health care for themselves 
and their families. Whether it is foregone prenatal care, 
missed immunizations, delayed cancer diagnosis, unmonitored and 
out of control chronic conditions such as heart-disease^ diabetes 
or childhood asthma, each of these unattended basic health 

needs will eventually result in the patient who comes to an 
emergency room uninsured and in crisis. 
The Bigger picture 

Patient dumping will grow still more serious if recent 
trends continue. Beyond dangerous emergency transfers, patients 
are dumped out of nursing hom'.s into public hospitals, out of 
private hospitals into their own homes, and out of clinics into 
the streets. Many don't make it into a needed s&edicAl facility 
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at all, yet alone get dumped* lapoverished families, middle 
Incone people, working Americans all face the grim possibility of 
denied or hazardously delayed medical treatment* 

The primary cause of patient dumping is inadequate or 
nonexistent health insurance coverage* In 1985, 17*4% of the 
civilian nonagricultural population under age 65 reported no 
heaXtn insurance coverage from any source*^ In California, at 
least 21% of persons under 65 have no health insurance* Nearly 
80% of these 4*5 million people are the working poor and their 
children*^ And, as the health care market grows increacsingXy 
compet tive, providers restrict access through increased 
screening for pre-existing conditions, curtailed benefits, and 
complex procedures for pre-approval of care* Moreover, 
restri*;tions on eligibility for public insurance and greater 
cost-sharing requirements have exacerbated the pressures on both 
the private and public sectors* Further complicating the 
situation is the emergence of special populations: homeless 
people, deinstitutionalized mental patients, people with AIDS, 
refugees and undocumented immigrants**^ 

Americans current crisis in health care access for the 



^ Uninsured in the United States: the Honelderly Population 
Without Health Insurance, Deborah Chollet, Ph*d*, Employee 
Benefit Research Institute, Feb* 17, 1987, p*3* 

2 Id* at 14* 

^ Health Care for the Uninsuredand Under insured: A 

San Francisco Challenge, United Kay of Bay Area, July 1986, 
p* 11* 
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unin«ur«d refl«ct« draaatically converging forces. Methods of 
reittbureement by state and federal programs have changed 
radi'-Ally in the i«8t five years, in 1982, California, for 
instance, medically indigent adults were dropped fron Kedi^Cal 
rolls, and the obligr»tion of providing aedical care thereafter 
fell onto, the counties, A New England Journal of Medicine study, 
published in 1984, aonitored the health of 186 aedically Indigent 
adults who had been Medi-Cal patients until they were cut from 
the program. The participants were examined and interviewed when 
their benefits were cut and, again, six and twelve months later. 
The study concluded that, at both the six-month and one-year 
examination, these people suffered a significant deterioration in 
their health and in their access to heaXth care,^ 

Hospitals' behavior toward the uninsured and underinsured 
Vin adversely affected by Medi-care»s implementation of 
Diagnostic Related Groups (DRGa) in 1982 and similiar 
restrictions imposed by private insurance. Under the DRG system, 
hospitals are paid a lump sum for certain services provided, zt 
thus becoueo more difficult for hospitals to shift costs to other 
patients than it had been under the previous fec-for-service 
reinbursament method. 

Changes in the job market have reduced the number of insured 
working people, since the early 1970 *s, average wage end salary 
incomes adjusted for inflation have been declining for nearly all 

^ New England Journal of Medicine, August 16, 1984 and May 8, 
1986, 
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groups within th« population and in ^ost indui\tri'is« Indeed, 
between 1979 and 1985, 44% percent of the net tAew jobs created 
paid poverty level wages « In addition, there lias been an 
explosion of part-tise employnent* Se^' ten part-time 

jobs created «iince 1979 have been filU ie w^ose part- 

ti»e status is involuntary. 5 People working at poverty level 
wages, and in part-tine jobs, have inadequate o*^ nonexistent 
health car.^ coverage* 

'Without insurance, it is almost impossl^ae for most people 
to obtain adequate health care* The cost of medical care rose 
7.7% in 1986, seven times the increase in the overall consumer 
Price Index. The cost of medical care has increased faster than 
the overall consumer Price Index in each of the last six years. 
The 7.7% percent increase was higher than those in the three 
prior years; 6.4% in 1983, 6.1% in 1984 and 6.7% in 1985. But 
the 12.5% increase for 1931 and the 11% rise in 1982 were even 
greater than the increase in 1986. Elderly persons are 
especially hard hit by these rising costs. In 1986, elderly 
Americans spent 16% of their income on health care, an average 
$1,850 per person. Ironically, older persons are now paying a 
larger share of their income to health care tha*. they did before 
Medicare was enacted.^ 



^ **A Z^w Wage Explosion: the Grim Truth About the Job 
Miracle, New York Times , Forum, Feb. 1, 1987. 

^ M»di-Cal care Cost Rose 7.7% in '86, counter to Trend, New 
York Times , February 9, 1987, p. 1. 
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Concluttlon 

All indications are that inadequate health care access will 
continue to be a profound problem. Short of expanding Medi-Cal 
and Medicare, creating a national nedical insurance system, 
requiring all employers to provide health benefits, or 
substantially increasing funding for community cxinics and public 
hospitals^ America is telling its workers that their families 
don't deserve adequate health care. LittT yonder that this 
country has lost its so-called competitiveness. An unhealthy, 
at-risk population disserves avery worthy objective — be it 
measured in economic* or human terms. 
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PAflENT DUMPIHG CASES 
(DRAFT) - FOR AB 214 (MARGOLIN) 



CASE HQ 1 ; Patient: Willi am Trumbull 

Age: 27 

County: Alameda 

On January 4. 1987, Hr. ^I^^ii went to the Hayward Hospital 
Ewergency Roo^a cowplaining of cfiest pain and severe shortness of 
breath. He was adwitted to the hospital aftt/. he persuaded 
officials there to accept a deposit of >596 In^teau of the""$l,000 
they initially requestea . nr. was d,icharged tne next 

daj^ after doctors could find no evidence that he had suffered a 
heart attack. However, his blood oases were not tested, despite 
written procedures saying that such testing should be given to " 
patients with respiratory trouble : According to Or. Lonny 
Shaveison, a physician familiar with the case, such a test would 
have almost certainly led to the discovery of the massive blood 
clot in his lung. 

>lr. TruinbuU»s one-day stay at Hayward Hospital resulted in a 
$2,000 bill. Family meibers report that he was disOarged after 
expressing his worries about paying the medical bills. He was s o 
weak upon discharge that he had to sit down twice on the way to 
"If c»r> "Even as a nurse was walking him to his car, he was 

stTTl complaining of shortness of breath the nurse told us she 

thought he should see a doctor, **, said Mr. Trumbull's stepsister, 
ret, the hospital had instructed Mr. ?ruinbuii only to rest for a 
week and to refrain from lifting anything he vy. Fifteen hours 
later he collapsed in the kitch<jn of his home, end died shortly 
thereafter . The blood clot in his lung blocked the flow of blood 
from ms lungs to his heart, essentially suffocating him. 

Source: Oakland Tribune , 1/22/87. 



CASE NO. 2 : Patient: sharon Ford 
Ago: Unknown 
County: Alameda 

In December 1985, Ms. Ford* nine months pregnant, went to 
Brookside Hospital in labor. However, once the private hospital 
learned that she was a Medi-Cal HMO enrollee, they refused to 
admit her. She then went to Merritt Hospital, which did have an 
HMO contr act. The preliminary tests done there indicated that 
the fetus was in t rouble . However, due to a computer error, 
Merritt could find no record of her current Medi-Cal coverage. 
Even though the baby was found to be in trouble, Ms. Ford ^as 




271 



PATIENT DUMPING CASES 2 June 9, 1987 

told that u nless she had her Insurance card, she would have to 
make her way to Highland Hospital » the county hospital . The — 
faoy s father at first could not find the card In her purse. Ms. 
Ford, meanwhile, was in increasing pain. Mhen the father found 
the insurance card, he was told that Highland Hospital had 
already been called and told they were coining, and that they 
should proceed on to Highland. 

Barely half an hour after she arrived at Highland, the baby was 
born oead. The Highland obstetrician said it appeared that the 
baby was dying slo wly durin'o Ms. Ford's 3'hour search tor care T 
Her &aby~might have lived If she had been given thorcjgh care at 
either of the two private hospitals. 

While the Alameda County District Attorney concluded that there 
was no basis for criminal prosecution, he nonetheless observed: 

" we believe that Sharon Ford should never have been 
transferred from Merritt Hospital until further medical 
information was obtained on he? baby, and in hindsight it is 
unmistakably clear that this transfer should not have been 
attempted without securing further information which would 
have indicated that emergency procedures should be completed 
at Herri tt Hospital..." 

Source: Oaklan d Tribune , 12/15/85; February 10, 1986 report of 
Alameda county District Attorney. 



CASE NO. 3 : Patient: PAT HCFARLAND 
Age: 23 years old 
County: Alameda 

On October 8, 1985, Mr. McFarland caught three fingers in a 
machine used for customizing automobile parts. People neorby 
calleu firefighters, who arrived and ban^i^ged his bleeding hand. 
The machine had ripped flesh away from bone, but most of the 
injured fingers were still attached. 

At 6:45 p.m., an ambulance arrived ?nd took Mr. McFarland to St 
Rose Hospital, a private hospital in Hayward. At St. Rose he was 
given a tetanus shot and a pain killer, then was told to wait 
jn^»e emergency room doctors tried to make arrangements to got 
him trans ferred to Highland Ho^oltal, the"count v hoso^taK fflr . 
McF?riand was unlnsuregTT ^ 

.He spent 3 hours waiting at St. Rose, his hand throbting in pain. 

[1^ J "cFarland was loaded into an ambulance and driven to 
Highland, but there was no orthopedic surgeon available because 
of a contract dispute. Although the ideal t\7,c to attempt a 
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reattachment of his fingers had passed while he waited at St. 
Rose, the doctors at Highland thought there was a chance that a 
skilled hand surgeon could save one o>" more of his ffngei^s. They 
tried unsuccessfully for fly* hours to convince anoth ' ^r hospllal 
to accept a transfer^ or a hand surgeon to come and operate. By 
then, rcattachwent was Impossible . 

Finally* tt 5:30 .a.m. , II hours after his Injury* Mr. NcFarland 
was taken to the opereting room. Doctors amputated almost all of 
his small finger and ring finger and two-thirds of his middle 
finger. 

Source : Oakland TrlbtcnC t II/I7/85. 



CASE HO. 4 : Patient: EU6EK - BARNES /- ' 

Age: 32 

County: Contra Cos^a 

At about 5:00 p.m. on January 27, 1985, Nr. Barnes sustained deep 
stab wounds In his left temple and was rushed to Brookslde 
Hospital Emergency Room. His wound caused massive bleeding that 
built up pressure Inside his skull - a life threatening condition 
that can iforsen from minute to minute. The neurosurgeon on-call 
that night at Brookslde, Or. Roger Sh:ortz, was taking care of 
another patient and was unavailable to examine Nr. Barnes. Or. 
Shortz said he had just finished surgery on the other patient and 
had gone home. "There was a great -possibility that the (other) 
patient would have to be taken back to surgery soon, and I let 
the emergcfity room doctor know that I couldn't really take on the 
c6mm1tfent for another p&tlent and suggested that they contact 
somebc<iy else*." 

Brookslde Hospital *s emergency room doct;)r oould find no other 
neurosurgeon to come and see him (two refused) and no other East 
gay hospital (three refused) where a neurosurgeon would coae in . 
Ns. Marge Woolf, an administrator at Contra Costa County 
Hospital, one of the hospitals called by Brookslde explained: "^We 
contacted our neurosurgeon who had. just completed a similar case 
and had been on his feet all day. He said he didn't feel good 
about starting another case of this sort." 

Five hours later_^ Mr. Barnes was transferred to San Francisco 
Scncrai , where he underwent extensive surgery. However, by 
morning, Mr. Barnes was in a coma and "brain dead". He died at 
8:45 a.m. t:^o days later. According to a- physician- San 
i-rancisco General, Mr. Barnes might have lived had he undergone 
surgery soon after he was brought to Brookslde Hospital . 

Source: S 'n Francisco Chronicle , 2/2/85. 
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CASE HQ. S: Patient: DAVID RIPS 
Age: 30 years old 
County: Ventura 

In early January. 1986 at 7:45 p.m.. Mr. Rios was brought to a 
private hospital. St. John's Regional Medical Center. Even 
though he had been critically wounded with two gunshot wounds in 
his chest, within 30 minutes of his arrival at the hospitaK they 
transferred him to the County Medical Center . claJalng he was in 
stable condition. (Mr. Rios had no insurance coverage.) Ooctors 
at the county hospital said that he arrived in a medically 
unstable condition and In shock. ~n r. Rios died in surgery tw o 
hours after his arrival at County Me^Tc^^ 'Te nter . 

fource: The Ventura County Star Free Press, 1/11/86. 

CASE HO. 6 : Patient: WILLIAM JENESS . 



On his way home after a 12-hour work day on January 17. 1984. Mr. 
Jenness sustained a severe chest Injury when his car crashed into 
the back of a bus. He was found lying on the shoulder of the 
road, incoherent and with dangerously low b^;?od pressure. He /as 
iramediately taken to the closest hospital. Memvirial Hospital in 
Modesto. By the time the ambulance reached Memvirial. thanks to 
the treatment given by ambulance nurses. Mr. Jenness' blood 
pressure was close to normal, his skin was pink» and he was awake 
and talking. An arteriogram showed that Mr. Jeness had a tear in 
his aoita, the large artery leading from the heart that carried 
blood to all parts of the body. However, once it was determined 
that he had no medical insurance and could not make the requTreH 
SI, 000 deposits the hospital made arrangements for him to be 
transferred to the county hospital, scpnic Hospital. THTs was 
done despite efforts by Mr. Jenness' family to convince the 
hospital to accept partial payment for the required deposit or 
accept a creJit card. Memorial Hospital had the capacity to do 
the necessary surgery, and It is illegal to require thax' people 
psy In advance for emergency care. Or. Donald Trunkey. a San 
francisco surgeon and chairman of the American College of 
Surgeon's Committee on Trauma, said accident victims with severe 
chest Injuries such as Jeness have a much better chance of 
survivinq If they reach sprgery within an hour. 

Four hours elapsed between the time of the accident and Mr. 
deness* arrival at the county hospital. A surgical team at 
Scenic General struggled to patch five tears In Mr. Jenness' 
heart. Two and a half hours later^ Mr. Jenness j-Ied in surgery . 
An autopsy report said that almost a quart of blood was found In 
his chest. 



Age: 24 years old 
County: Stanislaus 
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Source: The Modesto Bee » 4/15/84. 



CASE NO. 7 ; Fatient: 6AYLKN WILLIS 
Age: Unknown 
County: A1a:«eda 

On November 20» 1985t Ni,. Ulllls sustained a shotgun blast to his 
back and was taken to nearby Alta Bates Hospital, a private 
hospital. There t he received only Minimal care - not even a 
cleaning of the flst^slzed wound ~ while family iMempers were sent 
to his home to search for proof o^ Insurance covliraqe . me 
emergency room doctor at Alta Bates wanted to Vransfer Mr. Willis 
Immedt^ately to Highland Hospital (the county hospital) but 
Highland had no Intensive care beds available and could not 
accept the transfer even If the patient was stable enough? to 
travel • 

By late the following afternoon. Highland had an opening In Its 
Intensive care ward. Seventeen hourg after he was shot, a ' 1 In 
excruciating pain, Mr.~w1111s was transferred . As soon &s t\e 
arrived, doctors cleaned the wound and administered a painkiller. 
According to one doctor at Highland, the wound had become 
Infected and the leak of his spinal fluid out Mr. Hillis'at 
suDstantlai nsK of meningitis . He underwent 6 hours of surgery 
tc remove more than a dozen shotgun pellets from his back. 

A State Department of Health Services Investigator stated that 
"the 17 hour delay In surgical care. ....posed a medical risk to 
the patient. The presence of clothing and shotgun wadding In the 
wound at the time of transfer further exacerbated the problem. 
Alxr Bates had all the resources necessary to provide prompt and 
appropriate care." 

Source: Oakland Tribune, 11/29/85; letter from Mr. Hank 

Schoenlein, Regional Administrator of Licensing and 
Certification, State Department of Health Services, 
1/15/86. 



CASE NO. 8; Patient: CHILD A 
Age: 15 years old 
County: San Bernardino 

In about Kay 1985, Dr. Max Lebow, Director of Clinical Services 
at San Bernardino County Medical Center received a call from one 
of the local hospitals saying they had a 15-year old boy who had 
been slabbed In the chest several times. As th<s patient hao no 
apparent means of support, they wanted to transfer him to the 
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county hospital. Sr. Lebow refused the transfer due to the 

g rossly unstable condition of the boy , and to^d the hospital that 
e needed to be operated on where he was. 

An hour 1ater> Dr. Lebow received a call back and was told that 
the thoracic surgeon at the hospital believed this patient was 
stable enough to come to the county hospital and that they were 
going to send him. 

" I again refused ( the transfer) emphatically . 

I told him that no, while I didn't have the 

patient In front of me, anyone who was stabbed 

In the chest 3 times, by my standards. Is unstable. 

Ue11» I got a calT, another call, an hou'- later. 

The patient still was just lying In the v^mergency 

room a this other hospital. He had not heen 

treated yet and I was getting pretty nervous. 

So I said "well look. If you're not)go1ng to do 

anything for this kid, send him over." . 

{' ' ■ ^ 

When the y^ at ient arrived at the Medical Center Emergenc> . ^om, 
2 1/2 hour^ after he was brought "to the private hosplta^, he was 
very pale with barely palpable blood pressured Although hei ar 
still alevt and talking, he had engorged neck ve^ns, Indicai.ng 
that one of his stab wounds lad entered his heart. He was In the 
operating room within 5 minutes of arrival at the hospital. But , 
20 minutes later^ this IS-year-old boy was dead . 

Source: Testimony of Dr. Max LeLow, Director of Clinical 
Services at San Bernardino County Medical Center, 
Oversight Commlttea hearings 11/19/86. 



CASE NO. 9 ; Patient: MS. A 
Age: Unknown 
County: Santa Clara 

Dr. Stanley Shatsky, a Stanford Unlerslty neurosurgeon at Valley 
Medical Center (a public hospital In San Jose, Ca.) received a 
call from a doctor at another hospital requesting permission to 
transfer an uninsured patient who had been badly hurt In ar. 
automobile accident.'" The patient had been on a mechanical 
breathing device for five days; the respirator had just been 
removed. She had had three brain operations, was comatose, 
paralyzed on one side of the body, and had a fever. Dr. Shatsky 
said that the county hospital would accept the transfer when the 
patient was medically stable. In the other doctor's estimation^ 
the patient was unstable, not ready for transfer fj'r apout tnree 
days . 
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Later that same day. Dr. Shatsky discovered a female patient at 
Valley liedical Center who had been deposited on a bed with "no 
wedical chart . Ha recc "ts: 

" there was no discharge summary, no medication 
records, no x-rays whatsoever. She was comatose, 
had surgical Incisions for brain operations on 
both sides of her head; the brain wa'^ bulging out 
of one of these Incisions. She had a ?ever of 
103 and was paralyzed on the left side of her body. 
The patient went Into respiratory distress 
(couldn't I' <iathe well enough on her own), and left 
on her own. Would have died. La^;er on, I called up 
the doctor (at the other hospital), and said "Look, 
we just talked a few hours ago and ycu said you were 
going to transfer the patient when you thought she 
was stable, in three days." And he said " I never 
sent the patient. That was all done by the hospital. I 
never wrote a discharge summary or orders to transfer ." 

Source: Interview with Dr. Shatsky on National Public Radio, 
conducted by Mr. John McChesney, July 19£5. 



CASr. NO. 10 ; Patient: MR. D 
Age: Unknown 
County: Alameda 

On November 1, 1985 at about 10:45 p.m., an uninsured man with a 
gunshot wound was brought into Providence Hospital. According to 
Providence administrators, his condition was stabilized. X-rays 
were taken and t surgeon was called. The Providence emergency 
room doctor then convinced Highland Hospital (the county 
hospital) doctors to accept the patient's transfer : An ambul ance 
was called to make the transfer at; about 12 midnight; it was 
designated a non-urgent call and the ambulance arrived at 12:45 
a .m. 

By then^ two hours after the man was brought in to PrqvidGnce 
Hospital, the patient's blood pressure was dropping and he was 
going into shock due to the loss of blood from internal bleeding . 
However, the sinole Providence emerfiency room doctor was occupied 
with another emergency and the surgeon was no longer in the 
hospital. The Providence emergency room doctor called again and 
convinced Highland -doctors to let the transfer go through even 
though the man was no longer in stable concitibn . Tills was 
suggested as the quickest way to get the man to surgery. 

The man ultimately arrived at Highland at about 1:20 a.m., gray 
with shock, without adequate IVs and with no doctor riding in the 
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tmbulance. In the ambulance, he had nearly died because the 
bullet had collapsed nis lung, destroyed his spleen and continued 
heavy internal bleeding. He was rushed into surgery, where it 
was found that about 60Xo7~the blood In ^he man^s veins had bled 
Into his chest and abdomina l cavity " Although the man survived, 
the delay in treating him, '-^d his transfer to HighUid Hospital, 
caused an extremely serious and unnecessary threat to his life. 

Source ; Oakl a nd Tribune , 11/10/85 



CASE NO. 11 ; Patient; MR. B 
Age; 36 
County: Alameoa 

An uninsured rM'^panlc man was found after a beating and taken to 
a private hospital where he lapsed into a coma. The private 
hospital chart documents that two neurosurgeons refused to see 
the patient despite urgent requests from the emergency room 
physician. He was transferred to Highland Hospital where he w3> 
found to have a fractured skull . The patient never reg ained 
consciousness , 

Source ; Himmelstein et al; "Patient Transfers; Medical Practice 
as Social Triage"; American Journal of Public Health. 
May ig84, 494. — 



CASE NO. 12 ; Patient; MICHAEL MURPHY 
Age; 27 years old 
County: Fresno 

Mr. Murphy was injured in an aircraft ccident and suffered 
several severe fractures. Treatment was delayed because of an 
economically motivated transfer from Saint Agnes Hospital " (Mr. 
Murphy had no Insurance.} He arrived at ValTFy Medical Center 27 
hours later with severe fracture^blisters and a deteriorated skin 
condition that prevented surgery. The skin condition p-^sed too 
great a risk of Infection for surgery at that time. Mr. Murphy 
is now left with permanent partial impairment and deq«* nerati ve 
arthritis in the ankle , a major weight-bearing joint. 

Source; Letter of Dr. W. Berman, Assistant Chief of Orthopedic 

Surgery at Valley Medical Center, ll/ig/86; Senate Heath 
and Human Services Hearing on AB 3403, July 19b6. 
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CASE NO > 13 ; Patient: MS> B 
Age: Unknown 
County: Santa Clara 

A young .woman was first seen late at night In a private 
hospital's emergency room. She had had three dayi of a sore 
throat and wis developing a posterior abscess In the back of her 
throat* There Is a significant chance that such an abscess will 
block the airway^ causing suffocation, and so they are considered 
cmergencTesT -These abscesses need to be excised and drained 
TrieoTateTy* The diagnosis was accurately made at the private 
hospital but because the patient was unsponsored« she was told to 
seek herrown specialist as soon as possible . 

The next morning, the woman went to the Valley Hedlcal Center 
Clinic (a public hospital In San Jose) where Or. low saw her. 
She was drooling because she could not swallow her own saliva, 
and was gagging and barely ab'Se to speak. Dr. low got h&r 
Immediately to the ear-nose-throat department, where they drained 
the abscess right away* The abscess was Just about to block the 
patient's airway; without prompt attention she co 'jld easily have 
died . ' ' ' 

Source ; Interview with Dr. Dennis low of Valley Medical Center 
on National Public Radio, conducted by Mr. John 
McChesney, July 1985. 



CASE NO. 14 ; Patient: MR. C 
Age; ElderTy 
County; Alameda 

An elderly man arrived at the West Oakland Health Clinic on 
November 6, 1985 in severe pain, vomiting blood. The clinic 
doctor called Herrick Hospital, a private hospital with a 
Medl-Cal contract:, and requested his admission; Herrick had 
medical records on the man because he had been treated several 
months earlier for a different alljnent. But In this Instance, 
Herrick refused the clinic doctor's reguest for admission of the 
man because they were unclear whether he was still covered T y 
ftedi-Cal . ' ^ 

The clinic doctor then called an ambulance and arranged for the 
man to be transferred to Highland Hospital, the county hospital, 
although doctors there had not approved the admission. When he 
arrived. Highland's intensive care beds were full . There 
followed another round of negotiations with Herric .'ospital, 
during which It was discovered that the man was covered by 
Medl-Cal after all. He was then transferred back to Herrick, 
where he was admitted. 
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Sourc e; Oakland Tr1bune| 12/16/8S. 



CASE NO, 15 ; Patient; MR. D 
Age; Unknown 
County: Alameda 

On September 6, 1985, a man fell under a train which partially 
sevared his foot. The man was brought to Highland Hospital (the 
county hospital), but the hospital did not have an orthopedic 
surgeon available. Doctors ca^ed Oakland area hospitals seeking 
a transfer, ^ one of the hospitals would accept him. Bv the 
time the man ^as transferred - to San Francisco General '- it was 
too late for reattachmenT I 

Source; Oakland Tr1bune > 11/1/85. 



CASE WO. 16 ; Patient; LUPE VILLAREAL 
Age; 15 years old 
County; Fresno 

Lupe Vlllareal suffered a severe fracture of the left leg with a 
rupture of the main artery supplying blood to the lower leg and 
foot. He was first seen at Hanfor<l Sacred Heart Hospital where 
treatment was delayed approximately 31 hours for unknown reas on s 
before he was transferred to Va^iev MPrtir;ii fi#n^pr' ^UFgery at 
ValJey Medical Center was too late to prevent muscle and ner ve 
death to lack of blood; below the knee. Lupe VillareaH now 

has a stiff. Insensitive and Immobile foot and ankle, and he 
remains at risk of amputation due to lack of feeling and 
flexibility m the foot. 

Source; Letter of Dr. W. Berman, Assistant Chief of Orthopedic 
Surgery at Valley Medical Center, 11/19/86; Senate 
Health and Human Services Committee Hearing on 
AB 3403, July 1986. 



CASE NO. 1 7; Patient; MR. E 
Age; Unknown 
County: Alameda 

On March 11. 1985, a man went to Memorial Hospital In San Leandro 
coughing up blood and suffering from both tuberculosis and 
pneumonia. He was admitted to the Intensive care ward for four 
days and placed on a breathing tube. When the tube was remove , 
he was observed for 1 hour for signs of trouble, given a 10-day 
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supply of medicine and a surgical mask to cover his mouth, and 
discharqed-wlth Instructions to seek care at Highland Hospital 
(the puSlic hospital). According to Highland sources, he was 
gravely ill when a relative brought him by car to Highland 
Hospital. , The-:iian appeared to be in no condition to be 
discharged directly from the i;i£ensjve care unit . According to 
these sources, Memorial did not follow normal transfer procedures 
because they have had trouble getting Highland to approve 
transfers of this type. 

S ource : Oakland Tribune , 11/1/85. 



CASE NO. 18 : Patient: ARTHUR NUNEZ 
Age: 2 1/2 years old 
County: Fresno 

In late 1985, Arthur Nunez suffered a right knee injury while 
playing that resulted in a bone fracture and the rupture of the 
main artery supplying blood to the lower leg and foot. He was 
first seen at Valley Children's Hospital, but because that 
hospital did not have a Hedi-Ca l gontractt Arthur was transferred 
to Vaney Medical center. At'V'aTTey Medical Center, several 
emergency cases that required immediate surgery and came in at 
the same time as Arthur previ>r.ted him from being taken to the 
operating room until 6 houri after admission . Because of the 
6-hour delay, he showed sl qnF^f parmanent muscle and nerve 
damage below the knee by tfie time he reached surgery. He still 
remains at risk of amputation due to lack of feeling and 
flexibility in the foot. 

S ou ■*?.* : Letter of Dr. W. Herman, Assistant Chief of Orthopedic * 
Medicine at Valley Medical Center, 11/19/86; Senete 
Health and Human Services Committee Hearing on AD 3403, 
July 1986. 



CASE HO. 19 : Patient: ANNA GRANT 
Age: Unknown 
County: Alameda 

Ms. Grant, 9 months pregnant and with no insurance, sat in labor 
for three hours in the Brookside Hospital waiting rooau She was 
not evaluated bv* an oDstetrlcal consultant during this time. 
Finally, her cousin pr^v^iled on the hospital to call an 
ambulance to take~nerto~the county hospital in Martinez>Th< Te, 
her baby was born dea d. According to a doctor familiar wifhe the 
case prompt attention at "Brookside might well have helped 
increased her baby's chances of survival. 
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Source ; Oakland Tribune . A/6/67, 



CASE H0> 20 ; Patient: MR. F 
Age: Unknown 
County: Alameda 

An uninsured nan was kicked in the stomach the d«^y after 
Thanksgiving in 1985. He uas brought to Herrick Hospital (a 
private hospital) Emergency Room, examined and told to go home. 

He returned six days later in extreme pain. The man was treated 
by the emergency room doctor^ but no surgeon came in for a 
consultation, inst ead, once the hospital learned the man ha d no 
insurance tney transterred him to Highland Hospital (the county" 
■ospltal) because Jitt laclced insurance" 

When he ar rived at Highland, he was near death , according to 
persons rami liar with the case. He was rushed into surgery, 
where it was discovered that the kick to his stomach had ruptured 
hif intestine. As a result, his stomach cavity had filled with 
blood and feces, causing a severe infection, "It was instantly 
apparent (that) he had a classic acute (infection of the) 
abdomen", said one source. "He was critically ill and it was 
clearly a life-threatening infection. He wouldn't have survived 
more than another couple of hours." According to this person, it 
is possible that the severity of the injury was not apparent at 
the man's first hospital visii a week earlier. However, standard 
medical practice with such a patient is to admit him or her for 
observation, which was not done by the private hospital in this 



Source ; Oakland Tribune. 12/16/85. 



CASE NO. 2 1; Patient; CHILD C 
Age; unknown 
County; San Diego 

In 1985, an uninsured adolescent bov was stabbed. His mother 
took him to several private hospitals, but none wouTT l ^lmTTliiin . 
rlnally, she got her other son's Insurance card and represented 
that he was the one insured. Only through that 
misrepres entation could she obtain emergency medical care for her 



Source; Ms. Sharon Kraft, Palomar Hospital, San Diego, ?/85. 



case. 



son. 
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CASE HO. 22 t Patient: HICK TREVINO 
Age: 43 years old 
County: San Diego 

On Christmas Day. 1984 at 11:55 a.m., Mr. Trevino was snct In th« 
belly* Paramedics reroonded quickly, treating the patient 
briefly before speeding him to Grossmont District Hospital, which 
was the trauma center for the most severely Injured patients In 
the eastern part of the county. 

But when they arrived at the ho sr UaK there was no surgeon 
available to perform the ImmTf ■te]y needed surgery uunough one 
was required by law to be present}/ L^te Flight nel 1 copter 
service was called for assistance In order to fly Mr. Trevino to 
th^. Trauma Center at UC San Diego Medical Center. According to 
Lit Flight personnel: "He was In shock in the emergency room at 
Grossmont. Their operating room was ready to go. There was no 
trouble getting blood. But there was no surgeon In-house." 

Mr. Trevino was flown to UCSD Medical Center, where he was ru£hed 
to the operating room. Approximately 40 minutes had passed since 
he had first been taken to grossmont District Hospital. But» 
UCSD's trauma team was unable to save him . 

Source : San Diego Union , 1/1/85 



CASE NO. 23 : Patient: MR. G 
Age: Unknown 
County: Ventura 

According to Dr. Baumer, Director of Emerge»?cy Services at County 
Med1c-5l Center, the staff of a private hospital recently 
attempted to load a gunshot victim In unstable condition Into an 
ambulance for the 15- mKe drive to the county hospital. (The 
patient was uninsured.) But ths condition of the patient 
deteriorates so rapidly that the doctors at the private hospital 
had to remove him from the ambulance before It even left, and 
rush him Into surgery^ where he nonetheless died . 

Source : The Ventura County Star Fre e Press . 1/19/86. 



CASE NO. 24 ; Patient: MARVIN 7ARATE 
Age: 24 years old 
County: Fresno 

On May 13, 1986, Mr. Zarate was Involved In a car accident near 
LoJI, and was taken to Lodi Hospital with fractures of the left 
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feaur and left 10th r1b» For unknown reasons, the pitient was 
transferred after 10 to 12 hours without treatment to stabilize 
the fewur fracture , to Vallev Medical center. There, Nr. Zarate 
developed several severe complications relateV to the fe«ur 
fracture (including shock lung and adult respiratory distress 
syndrope), and one wonth later while in the intensive care unit 
dieJ from these cowpllcations. Early treatment to stabilize 
Temur fractures has been shown to minimize the risk of disability 
or death > Mr. Zarate might be. alive today if treatment had been 
prompt* 

Source ; Letter of Dr. H. Burman, Assistant Chief of Orthopedic 
Surgery at Valley Medical Center. 11/19/86; Senate 
Health and Human Services Committee Hearing on AB 3403, 
July 1986. 



CASE NO. 25 ; Patient; MS. C 
Age: Unknown 
County: Alame'd 

A severely depressed uninsured woman slashed her wrists so deeply 
that she severed key muscle and nerve tissue. The private 
hospital she was taken to transferred her to Highland Hospital 
(the county hospUalj as a psychiatric case rather than treating 
her medical Injuries. Doctors In a privat e emergency room 
superficially bandaged ner wounds Defore sne was transferred. 

Source : Oakland Tribune , 11/10/35. 



CASE NO. 2 6: Patient: MARIA CEJA 
Age: 42 years old 
County: Alameda 

In April 1985, Ms. Ceja, an Oakland mother of three died, after 
being transferred to three Bay Area hospitals. Ms. Ceja, whose 
heart had been damaged by rheumatic fever in childhood, had 
agreed to catheterization and heart surgery three weeks before 
her death, after months of delaying the decision because she was 
fearful of the surgery. 

However, by the time she agreed to the surgery, her doctor was 
concerned that the surgery be done at a hospital where she could 
be rushed into open-heart surgery if necessary. On April 1, Ms. 
Ceja was admitted to Oakland Hospital for the catheterization and 
her doctor. Dr. Padilla, tried to make arrangements for the heart 
surgery that would probably be necessary. After obtaining - 
Medi-Cal approval for a transfer "to a^hospital out-of-county 
(since none in-County would admit a Medi-Cal heart surgery 
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patient'). Or> Padilla tried to admit Ms> Ceja to the UC San 
Francisco cardiology department but was told (in error) that it 
could not accept a Hedi'-Cal patient s Instead, Dr» Padllla had 
her admUted to San Francisco General (the county hospital, for 
the heart catheterization, but due to the week-lon g delay and 
transfer, Ms> CeJa's condition had deteriorated so much that it 
was no longer safe to do the procedure ^. 

Five days later, the catheterization was done, confirming the 
need for heart surgery. Ms> Ceja was transferred to Seton 
M edical Center in Daly City, which offers heart surgery to 
HeaT^l" " patients> But she died of heart failure the following 
day, sixteen days after she was first hospltaMzed and 8 hours 
BeforFlTer surgery was scheduled * Her doctors charge that she 
died because there Is no hospital in Alameda County that offers 
heart 'Surgery to Medi-Cal patients. 

Source: Oakland Tribune , 4/23/85. 



CASE NO. 27 : Patient: MS. D 

Age: 54 years old 
County: Orange 

In September 1586, d woman went to th(» Share Our Selves (S.O.S.) 
free medical clinic in severe pain from gallstones. An S.O.S. 
specialist examined her and sent her to the emergency room of a 
Medi-Cal contract hospital. There, she was told she had not yet 
been funded for Hedi-Cal, and that she would not be treated until 
she "blocked" (which would be a life-threatening situation). She 
was given a shot of Oemerol and sent home. 

This happened four times: she went to the emergency room in 
severe pain, and was sent home with a shot of Oemerol and a vial 
of codeine and Tylenol. No one would see her or admit hjr 
because she was unfunded . 

She was able to get emergency Medi-Cal stickers, but even then 
the hospital would not admit her until they received written 
authorization from Hedl-Cal which took an additional 15 days to 
qetl The Director of the hospital incMcated he would not take 
verbal authorization because he was afraid it would not hold up 
for reimbursement. In all, this woman spent several weeks in 
needless pain because of the hospital's refusal to see her until 
her funding situation was resolved. 

Source : Testimony of Vicki Mayster, Director of S.O.S. free 

medical clinic; Oversight Committee hearing 11/19/86; 
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CASE HO. 28 : Pitlent: MR. H 
Age: Unknown 
County: Alemeda 

On September 2, 1985, a man was severely beaten. He was taken tp 
Providence Hospital to Hirihl an d H Q tpUal , a private hospital. He 
was diagnosed as a psychiatric pstlent because he had been acting 
belligerently, and then transferred to Highland Hospital, the 
county hospital. Once at Highland, it was discovered thaFlie had 
a broken rib, a collapsed lung. several~Droken bones In his face 
and a concussion . These nedlcal Injuries were not diagnosed or 
treated at Providence Hospital. 

Source ; Oakland Tribune , 11/10/85. 



CASE NO. 29 ; Patient; MR. SHERBURNE 
Age: Teenager 
County: Orange 

Mr. Sherburne was assaulted by muggers at 11:15 p.m. on November 
22, 1986 and sustained a deep cut In his upper lip. He was taken 
to Buena Park Community Hospital for emergency medical care, 
where It was determined that the cut required a plastic surgeon 
because of the Intensity of the wound. Buena Park Community did 
not have a plastic surgeon available. an?~so they suggested'To 
Mr. Sherburne that he go to West Anaheim Hospital . He (and his 
father who accompanied himj was informed that someone would be 
waiting there for them. 

Upon their arrival at West Anaheim, Mr. Sherburne and his father 
were advised by the desk clerk and attending doctor that the 
plastic surpeon was unavailable because he was ab^ut to emFark on 
a trip and because r.r. Sherburne was considered a "cash account " 
(a case without medical insurance). A return to Buena Park 
Community was suggested . : 

When Mr. Sherburne and his father returned to Buena Park, tney 
were advised that nothing had changed, but the attending nurse 
said that she would do everything possible to find someone who 
could help. 

At about 1:15 A.M., three hours after he was attacked and with 
essentially no medical care, the nurse recommended that Mr7 
Sherbourne go to UC Irvine Medical center . She cautioned them 
not to mention having already been seen at Buena Park or West 
Anaheim because Irvine Medical Center might then Insist on a 
return to one of those hospitals* 
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Upon their arrival at Irvine Medical Center, the attending doctor 
did Indeed suggest that they return to Buena Park, then stated 
that they would perforsi the treatment at UCI with a $25 deposit. 
However, even after this deposit was paid, at about 1:50 A.M., It 
was not until about 4;00 A.M. that Mr. Sherburne finally receive? 
treatment ^ jurisdictional discussions continued within his 
earshot until that tine . In all, almost 5 hours elr.psed between 
the t1«e Mr. Sherburne was attacked and when he was treated. 

Source: Letter of Mr. Eric Sherburne, patient's father, received 
12/3/86. 



CASE NO. 30 : Patient: MR. H 
Age: Unknown 
County: Alameda 

A young uninsured man was brought by ambulance to Kaiser Hospital 
In Richmond at 4:00 a.m. on October 1, 1985. He spent an hour 
and a half waiting In the emergency room there while doctors 
tried to find a neurosurgeon. According to one doctor familiar 
with the case: "It was grossly Inappropriate for this man to 
have been taken to Kaiser Richmond In the first place because 
they never have a neurosurgeon there." 

.At 9:45 a.m., I hour and 45 minutes after he was admitted to 
Kaiser, he was transferred to Highland Hospital, the county 
hospital. But, by then was too late to repair the damage of a 
brain hemorrhage, and th' man died. 

Source ; Oakland Tribune , 11/18/85. 



CASE NO. 31 ; Patient: CHILD B 
Age: Unknown 
County: San Diego 

In 1985, a boy fell off his bicycle onto a fire hydrant and 
suffered a ruptured liver. He had been a patient at a small 
health maintenance organization that was going out of business. 
With his Insurance status In question^ his mother took him to 
three private hospitals (Vl^lc View, Harbor City, and Mercy) . 
Treatment was denied at the first two hospitals; he was treated 
at Mercy Hospital and survived. This delay In treatment caused 
several hours of unnecessary pain for this **hUd, 

Source : Mr. Rex Dalton, San Diego Union , 2/86. 
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CASE N0> 32 ; Patient: CHARLES JONES 
Age: Unknown 
County: Contra Costs 

On October 6, 1984, Mr* Jones, suffering from congenital heart 
disease, was taken to Srookslde Hospital, a private hospital. 
The hospital transferred him to Contra Costa County Hospital when 
It discovered he was uninsured* There, Dr. Roger Barrow 
diagnosed him as needing Immediate heart surgerjf to replace a 
falling heart valve* However, the heart surgery was not 
scheduled stthat time and Instead he was discharged from the 
hospital > 

On January 3, 1985, Mr. Jones was readmitted Into Contra Costa 
County Hospital. He was suffering from severe chest pain and was 
having great difficulty breathing. On January 13, 1985, Mr. 
Jones died of heart failure without ever receiving the neeHed 
surgery. 

Source: Suit filed on behalf of Mr. Jones' children In the U.S. 

District Court by Mr. Stephen Schear, attorney with East 
Oakland Community Law Office, I/I0/86. 



CASE NO. 33 ; Putlent: MICHELLE FLAHIVF 
Age: 18 years old 
County: Fresno 

Ms. Flahlve was In an automobile accident In Yosemlte Park and 
was brought by helicopter to Saint Agnes Hospital. She was 
transferred to Valley Medical Center 2 1/2 days later without 
having received any specific treatment for a orojcen and 
dislocated hip. As a result of this delay, Ms. Flahlve Is likely 
to be partially disabled for the rest of ner life witH 
degenerative arthritis of the hip . 

Source ; Letter of Dr. W. Berman, Assistant Chief of Orthopedic 
Surgery at Valley Medical Center, 11/19/86; Senate 
Health and Human Services Hearing on AB 3403, July 1986. 
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The American College of Emergency Physicians (ACEP) appreciates this 
opportunity to submit a written statement to the House Government 
Operations Subcommittee on Human Resources and Intergovernmental 
Relations addressing the Issue of **equal access to health care*** 

The College Is a national medical specialty society that was founded In 
1968 to further the discipline of emergency medicine* ACEP*s membership 
now Includes more than U,000 emergency physicians who practice their 
specialty In emergency facilities throughout the United States* Each 
year, approximately 80 rallllon visits are made to emergency facilities by 
patients who depend upon the specialized training and expertise of 
emergency care .providers to stabilize and treat virtually every type of 
serious Illness and Injury* Emergency physicians constitute the front- 
line of Anclcan medicine and, in wany Instances, they are effectively 
the only oui itlent health care providers for a substantial portion of 
the nation's poorest citizens* 

The College believes that the objectives of this oversight hearing by the 
Human Resources and Intergovernment<iI Relations Subcommittee In 
attempting to focus on the economic causes and medical Implications of 
Inappropriate patient transfers and the federal role In preventing them 
are laudable* There can be no question but that the health and safety of 
each patient Is of paramount Importance and that no patient should be 
denied access to emergency medical treatment simply because he or she may 
lack the ability to pay* Emergency physicians In particular have 
discharged their obligations In this regard with the utmost attention to 
the professional standards of their discipline and the public Interest* 
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The central point Is that the subject of Inappropriate patient transfers 
Is a complex Issue whose full dimensions are not yet clearly understood* 
**Patlent dumping" Is not a topic which Is susceptible to quick and 
universal explanation, nor can a comprehensive solution be arrived at in 
Isolation without addressing the broader Issues of Indigent care and the 
role of other physicians and administrators* Clearly, not all physicians 
or medical facilities have the capabilities to care for every patlesit* 
Therefore, patient transfers have become an everyday occurrence In 
today's health care envlronmenr* 

Recent changes in the health care Industry have affected the delivery of 
medical services to the poor* The rapid Introduction of competitive 
forces Into the delivery of health services during the past few years has 
made It Increasingly difficult for the private sector to absorb the costs 
of uncompensated care* The Implementation of the Prospective Payment 
System for Medicare reimbursement to hospitals has exerted significant 
downward pressures on all hospital charges, eliminating the margin that 
used to be available f.-^r other purposes, such as the financing of 
Indigent health care* In addition, both consumers and third-party payors 
have become Increasingly cost-conscious, and organized health care 
coalitions and new forms of managed care plans have reduced hospital 
utilization races and cut average patient lengths of stay* There has 
also been a decreasing emphasis upon the provision of Inpatient hospital 
services* 

It Is within the context of these sweeping changes in the health care 
industry that the Issue of inappropriate patient transfers must be 
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considered* The eoonorolc pressures generated by new compecicive forces 

4 

have Increased the incentives to transfer patients to publicly-supported 
facilities where those patients aay be eligible to receive free or 
reduced-'cost medical care that Is subsidized by 'tax revenues* However, 
although the subject is a complex one, and its nature and dimensions vary 
widely among localities, the College believes that physicians and 
hospitals mu&t continue to render emergency medical care In a 
professional manner In which courses of treatment are decided upon on the 
basis of each patient's particular needs* Placing the patient's 
Interests first, and renderMg the highest quality care without regard to 
the patient's ability to pay will result In the elimination of the 
problem* 

With the passage of the Consolidated Omnibus Budget Reconciliation Act of 
1985 (COBRA), the Congress prohibited the transfer of medically unstable 
patients* The law Imposes stlCf fines and possible termination of 
Medicare provider agreements for hospitals and physicians who violate Its 
requiremenns* Since the legislation was enacted, ACEP has been working 
with its membership to help them develop a better understanding of the 
law's requirements and to foster continued compliance with the COBRA 
provisions dealing with patient transfers* Several comprehensive 
articles about Che legislation. Its requirements, and other pertinent 
Information have been included in the College's monthly newsletter, ACEP 
News , which Is distributed to the entire ACEP membership* In addition, 
the College had developed guidelines prior to the enactment of COBRA 
concerning patient transfers from emergency departments (Attachment I) 
and made the do'rumenc available to all emergency physicians* The College 
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also worked with legal counsel to develop an .Interpretation of the COBRA 
patient transfer requirement and made this document available to 
emergency physicians across the country. ACEP continues to develop and 
Implement strategies designed to help emergency physicians understand 
their role In solving the Indigent care and Inappropriate patient 
transfer problems facing this nation* ^ 

Although the College has expended a great deal of effort to help Its 
members better understand the problems associated with Indigent care and 
Inappropriate patient transfers, a great deal of work Is left ;;o be done. 
The problem cannot be viewed In Isolation of the economic and 
medlcal/soclal factors Influencing It* Just as medical care Involves a 
systematic approach to Identifying the patient's medical problems and 
Implementing a reasonable course of action to address those problems, the 
Issue of Inappropriate patient transfers must be looked at In terms of 
the duties and activities of the overall health care system* Why does 
the problem exist? What forces perpetuate the problem? Ihe College 
believes these questions must be answered before any permanent solutions 
can be developed* 

Because stories of inappropriate patient transfers and **patlcnt dumping** 
have continued to appear In the media, the College has focused its 
attention on what may truly be the root of the problem* The emergency 
physician and the emergency department have been the focus for the 
inappropriate patient transfer problem* From the emergency physician's 
standpoint, however, there may be circumstances beyond his or her control 
which may better explain why the problem continues to exist* There is no 
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dispute that, occaslcnally , physicians will arbitrarily transfer 
seriously ill and injured Indigent patients to public facilities* When 
It does occur, those physicians and hospitals involved should be held 
accountable according ^o the laws and guidelines that have been 
established to address these actions* 

The practical operation of patient transfer decisions too often places 
emergency physicians in the intractable position of having to provide 
extended care to emergency patients who "light encounter some risk in 
transport* Most emergency physicians do not have admitting privileges in 
the hospitals in which they practice. If an emergency physician is 
unable to locate a staff doctor willing to admit and accept 
responsibility for the treatment of a patient, the emergency physician 
would then be faced with the impossible choice of either transferring the 
patient and risking eventual prosecution or retaining the patient in tue 
emergency department. Faced with this dilemma, emergency physicians have 
looked to the College for guidance. 

At its June 1987 Board of Directors* meeting, the American College of 
Emergency Physicians adopted two policy statements concerning definitions 
contained in the COBRA patient transfer legislation. By developing and 
adopting these positions, the College hoped to address the situation 
described In the preceding paragraph and provide some guidance for its 
members. The first policy dealt with "medical screening exams": 

"Every patient, regardless of ability to pay, should recei**e a 
medical screening examination to determine whether or not an 
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The American College of Emergency Physicians firmly believes In the right 
of every patient to be treated with dignity and compassion* Appropriate 
medical care should be available to every Individual, regardless of 
economic status* As the national professional society of emergency 
physicians, ACEP will continue to support measures designed to 
strengthen and Improve the provision of emergency medical services and to 
attain the goal of a society In which access to medical care Is available 
to every person In need* Inappropriate patient transfers are only one 
manifestation of the fact that America has not yet reached that goal* A 
solution to this Issue can be found, but It must be one which combines 
concern for the rights and dignity of the Individual patient with an 
appreciation for the difficult and demanding challenges of the profession 
of emergency medicine* 

The American College of Emergency Physicians stands ready to work with 
this subcommittee. Congress, the Health Care Financing Administration, 
and others Interested In formulating a reasonable and effective solution 
to this Important Issue* Ms* Virginia Pitcher, Director of the College's 
Washington, D*C*, Office, may be contacted at (202) 861-0979 for further 
clarification of the points made In this statement, or, for additional 
Information on College activities In this area* 
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specjal contribution 

patient transtet: transfer of patients 



Attachment 1 



Guidelines for Thinsffer off Patients 



IThis document was developed by the American CoUege of Emergency Phy- Amencan Ctftey o* 
sicianK Government Affairs Committee, and was approved by the Board of 
Ditector^ on August 13. 198S. It is a revision of a document adopted by the 

Board of Directors in September 1977 and published in JACEP 1977.6 467 ^ . ^ 

The,e are guidelines, and are nor to be construed as standards of care ^^SSJS SSrf^^^Sn 
Amencan College of 'feTJ^jT^r ^'.^"SSl^:^ ^ 

lients. Ann Emerg Med December 1985:14.1221-1222.l 

From time to time, patients in an emergency department arc transferred to 
other facihtics. The transfrr may be made to another emergency dcpartmcrt 
or directly to an inpatient facility Clearly not all physicians or medical faaU* 
ties have the capabilities to care for evcr>' patient. At time* patients, or those 
responsible for them, request transfer to another facility for various reasons 
(which may or may not be medical), at times patients are transferred to re< 
cci've the benefit of more appropriate faalities and/or services than arc avail- 
able in the given hospiul or emergency depanment; and at times patients 
are transferred because of economic considerations, which may include the 
availability of frce or reduced-cost medical care at a public or other faality or 
in accordance with the requirements of preexisting coritracts for patients of 
prepaid health plans that stipulate which facilities patients arc to use. 

Patients should not be transferred to another facility without hrst being 
stabilized. Stabilization includes adequate evaluation and initiation of treat' 
ment to assure that transfer of a patient will not, within rcasoiuble medical 
probability, result in death or loss or senous impairment of bodily functions, 
parts, or organs. 

Evaluation and treatment of patients pnor to transfer should include the 
following: 

L Establishing and assunng an adequate airway and adequate ventilation, 

2. Initiating control of hemorrhage; 

3. Stabilizing and splinting the spine or fractures when indicated; 

4. Establishing and mainuining adequate access routes for fluid admin' 
istration; 

5. Initiating adequate fluid and/or blood replacement; and 

6. Determining that the patient's vital signs (including blood pressure, 
pulse, respiration, and urinary output, if mdicated] are sufficient to susuin 
adequate perfusion. The vital signs should remain within these parameters 
for a sufficient time prior to transfer in order that the physician may be 
reasonably ccnain that they will not deteriorate while the paticn. is en route 
to the receiving hospital. 

There may be times, however; when stabilization of a patient's viul signs 
is not possible because the hospital or emergency department docs not have 
the appropnate personnel or equipment needed to correct the underlying pro- 
cess (eg, thoracic sur/jeon on staff or cardiopulmonary bypass capabililyV In 
these cases, steps 1 through 5 should be performed and transfer should be 
carried out as quickly as possible. 

A patient, or those responsible for the pancnt, may request a transfer that 
seems medically inappropriate. The physician is obliged to explain the mcdi' 
cal risks involved, and an informed consent form should be signed by the 
patient (or those responsible for the patient) and the physician. In the event 
of such a transfer; the physician still should use every resource available in 
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MHENT TRANSFER GUIDEUNES 
Amencan Coflege ol Emergency PhysictaRs 



m attempt to stabilize the patient prior to transfo: 

lUowins guidelines should be observed for transfer 
ot patients: 

1. Tne patient should be trsnsfened to a faohty that is 
appropriate to die medical needs of the patient lite faakty 
ahould have adequate ^>aoe and p erso nnel araJaMc to care 
for thepatiast 

2. A pfaysidan or other iwpnnsiMe person at die recexr- 
xng hoqxttl num agree to aocnc the patient prior to die 
transfer taking place Acceptable 'other tesponnble per- 
sons' should be medical personnel mbo are desi|natca by 
die hospital and given die authority to accept die tian^ of 
die patient. Ibe patient tsmsfier should not be refused by 
die receiving hospital vdu3i die trinsfer is iiidicated an^ 
receiving iiospitai haa die capabiUty and/or responsibility to 
provide care to the patient 

3. Communicatioo between responnble persons at the 
transferring and receiving hospitals for purposes of ez- 
rhangtng dmical infocmatioo should occur prior tc transfer 
Ideally this communicstion should take place between phy* 



4. Once a patient is accepted for transfer an appropriate 
medical sununary and other records (induding iMocatory 
results and c^>ies cl electrocardiograms, m^i^ftpbs, aoi 
other diapiostic tests} should be sent with die patient 

5. A patient should be transferred in a vehicle that ia 
staffed by appcopciatdy trained personnel and that contains 
Ufe«»port equipment It may be necessary for addttiooal 
qiectabsed persoond from die transfening or receiviiig boa* 
pital to accompan y die patient 

Hansfer of patients may occur routinely or as pan of a 
r^icoaUzed ]Han for obca^ung optimal care for psdents at 
more appropriate arid/or spediiized fadJities. In tnese situa> 
tions, diere sboukl be die following: 

1. Written guiddmes to govern die transfer of patients (egr 
types of cases that are ^^proptiate for transfer); 

2. Preexisting transfer agreements between the fsolities; 
and 

3. Pretransfcr communication between appropriate re^ 
^lon^ble persons. 



Reprinted from December 1985 Annals of Emergency Medicine^ 
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LEGAL SERVICES OF MIDDLE TENNESSEE 

800 SUhtman Building 
211 Union Street, Nashviild, Tennessee 37201 (615}244^10 



August 5,1987 



^gwj^ Rep Foitney Staric 

pjjrrr ^< xommittee on Health 

^bmT House Ways and Means COmnoittee 

SSLl^Swb.* 1 1 Longwoith Bmlding 

D»«M«4 ' Washington, DC 20515 

ac 0«Mt.Jir. 

fUMM^ Rc: Pancnt Dumping 

2j«i|twD. Dear Chairman Stark; 

CI»<h«KWMll«M 



1 am writing to express concern regarding current deficiencies in the 
enforcement of last year's Medicare amendments which prohibited 
hospitals from engaging in the practice of **patient dumping." 1 have 



A<}*yT.w«'v«^>. prc^ously been in contact with your staff regarding these aiforccment 

jS;2^SCSLd. problems and would like to use this letter to suggest a couple of 

amendments which might partially improve the present situation. 



^ The recent oversight hearings before the Subcommittee on Human 
o^'e^^ Resources and Intcigovcnunental Relations of the Government 

JISrSS;. Operations Committee have documented the Health Care Rnancing_ 

t>*-Hofcj«r Administration's failure to investigate and sanction instances of patient 

*^ ^ dumping which have occurred in violation of last year's legation. 

The testimony of HCFA witnesses gave no assurance that they 
appreciate the seriousness of the profclera and the urgency of the need for 
a vigoTXMJS new enforcement policy. Although the Congress should 
continue to encourage HCFA to properly discharge its enforcement 
responsibilities under the law, the experience of the past year suggests 
that administrative enforcement is likely to continue to be, at best, 
disappointing. 

Although HCFA has done a poor job, and does not scern particulariy 
motivated to do better, some of the limitations on effectiveness of 
administrative enforcement are inherent, and \wU always limit the 
effectiveness of the le^slation. Witnesses froni the large hospitals of last 
resort who are on the receiving end of the **patient dumping" process 
admitted at the hearing that they were aware of the administrative 
sanctions, but had stiil not filed complaints with HCFA against the 
responsible hospitals. The reality, as in most businesses and 
professions, is that it is diifficult for one provider to inform on another. 
Thus, although the recent hearings established that patient dumping 
continues on a broad scale, only a very small pan of the problem has 
been reported to the federal enforcement agency. 
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This record points to the need to amend the law to strengthen existing 
proviaons authorizing private judicial enforcement. Subsection (d)(3) of 
Section 1867 of the Social Security Act (42 U.S.C. § 1396dd) already 
establishes a privatcri^t of action on behalf of any individual who 
suffers personal haim as a direct result of a Medicare«paiticipatin^ 
hospital's violation of the statute. In spite of the continuing jjractice of • 
patient dumping, this provision, like the provisions authorizing 
administrative enfOTCcmcnt, spears not to have been used. Certainly the 
threat of civil enforcement appears to have had little, if any, detcircn t 
efFecL 

I Vr-ould respectfully suggest that the law be amended to provide for 
liquidated damages and an allowance of reasonable attorney's fees to 
prevailing plaintiffs. 

Such amendments would address a couple of practical problems which 
account for the ineffectiveness of the current civil enforcerncnt provision. 
TTicse problems arise firom common law rules governing civil recoveries 
in most states. For example, under the common law, lost wages are an 
important measure of compensatory damages. Yet the victims of patient 
dumping arc typically poor people who are disabled, unemployed or 
woiiung in low-wage jobs. They can therefore expect to recover little, if 
any, compensatory damages for financial loss. 

The most serious weakness of the current law is its requirement that an 
unlawful transfer be proven to have directly caused a plaintiffs injury, 
in order for a court to grant relief against the wrongdoer. This is 
problematic, because most dumping victims are in poor medical 
condition before they become victims of an illegal transfer. By 
definition, such patients already sick or injured. In the most 
egregious dumping cases, they are critically iU and unstable. If their 
medical condition subsequently deteriorates, or if they die. it can be 
extremely difficult to satisfy the current requirement of proof that the 
individual "suffcr(edl personal harm as a direct result of* the illegal 
transfer. 

Who is to say, for example, that a trauma victim, or a person who has 
suffered a stroke, and who dies or isjdisabled following an illegal 
transfer, would not have suffered the same fate anyway? Although in 
some instances the case can be made, it will always be difficult and 
costly. Attomeys considering taking the case are likely to be deterred by 
the complexity of the medical proof that will be required, the cost of 
expert witnesses and trial preparation, and the fact that the attomey 
himself must advance these costs for a client who is, by definition, 
indigent and unable to pay them himself. 
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ThediffJcultiesof proving causation are cornpoundcd in the worst cases, 
where thi*. victim of the illegal transfer is seriously disabled or even dead, 
and therdore unable to offer testimony himself. 

Illegal transfers which recently occurred in Tennessee, and which have 
been the subject of previous communications with your staff, illustrate . 
these problems. Both cases were discussed by wimesscs testifying 
recently at the oversight hearings. 

The first of these cases involved the death last September of a young 
man named Terry Takewell. Mr. Takewell, who had suffered from 
juvenile^nset diabetes, died at his home in Somerville, Tennessee 
within about 12 hours of having been dumped, almost literally, from 
Methodist Hospital of Somerville. Neighbors had found Terry at home 
suffering from acute ketoacidosis, and he had been transported by 
ambulance, first to a physician's office, and then to the hospital. 
The physician, who was familiar with Mr. Take>^-ell*s medical history, 
diagnosed the problem and ordered immediate emergency treamient 
According to eyewitnesses, however, the acting hospital cdministrator 
personally took Mr. Takewell out of his hospitel bed, and, holding him 
up under the arms, walked him out of the hospital and left him in the 
parking lot He died that night at home, without having received the 
emergency treatment ordered by the physician. A witness was told by 
Mr. Takewell. and received confirmation from the hospital, that he was 
refused care because he had no insurance and still owed the facility for 
an earlier stay. 

Mr. Takewell was described by a neighbor as a hard worker who did 
carpentry for a local contractor. However, his disease was so pernicious 
that he was often unable to work at all, and his earnings capaciw was 
limited. The measure of damages in his case, under Tennessee law, 
could therefore be relatively small as a result Moreover, siijcc the tests 
ordered by the physician were never conducted by tiie hospital, it may 
prove difficult to establish that his condition tt the time of denial of care 
was such that he could have survived even with adequate treatment For 
these practical reasons, this^grcgious violation of the law, committed by 
a multi'facility chain which annually receives tens of millions of dollars 
of Medicare funds (not to mention favorable tax treatment as a 
**charitable** institution) may ultimately go unpunished in the courts. 

Another example from Tennessee with which I am familiar is that of Mr. 
Clyde W. Lowe of Dickson, Tennessee. Mr. Lowe is also diabetic, and 
has been disabled for more than a decade with serious hean disease. In 
December of last year, he was evaluated by a staff physician at Goodlark 
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Hospital in Dickson, a pioprietaiy facility which participates in the 
Medicare program. His heart was monitored for a period, and the 
physician then ordered his admission and treatnxnt as an inpatient at 
Goodlark. However, the facility denied him treatment because of his 
inability to prepay his Medicare coinsurance or deductible amounts. 
(This is a violation of Medicare regulations, even apart from the anti- • 
dumping statute. See 42 C.F.R. § 489.22) Nothing was done to stabilize 
lus condition. The next day his family took him to another hospital, 
where he was admitted to the critical care unit throu^ the emergency 
room. He spent several days in the hospital, and tests that were needed 
could not be done initially because his condition was so poor, due to the 
delay in hospitalization. 

Fortunately, unlike Mr. Takewell, Mr. Lowe survived. However, it is 
difficult to prove that he suffered '"personal harm as a direct result of* 
Goodlark's violation of the law. Certainly, he and his family experienced 
great anxie^ between the time that he was dumped from Goodlark and 
finally admitted to another facility, and it is possible that he suffered 
physical pain during that jmod which might have been alleviated as an 
inpatient. Yet the speculative nature of such claims and the minimal 
amount of damages that could be obtained in the best of circumstances 
have made it impossible to find an attorney to bring a civil action on Mr. 
Lowe's behalf under the provisions of the current law. As a result, 
Goodlark continues to go unpunished for what coiUd well have been a 
life-threatening transfer, and is presumably undeterred from continuing 
to engage in such practices in the future. 

In light of these problems, it is reasonable to attach a liquidated penalty 
to any violation of the anti-dumping statute. Although there is no 
complete answer to these problems, the law would be significantly 
strengthened by insuring that a hospital which illegally transferred a 
patient faced the prospect of paying at least some form of monetary 
damage to the victim, even if the seriousness of the injury or the luck of 
the medical outcome precluded an a>^jrd of substantial compensatory 
damages. There are ample precedents for such a remcidy elsewhere in the 
law. For example, when Congress enacted Truth-in«Lending legislation, 
it recognized that there would often be credit abuses in which the victims 
would be unable to satisfy traditional comnx>n law requirements relating 
to proof of injury. Because Congress felt that it was nonetheless 
important to deter such abuses, it provided for liquidated damages as a 
means of making private civil enforcement effective. See 15 U.S.C. § 
1640 etseq. The interests at stake in the case of patient dumping are 
certainly no less important than those which jusnficd the award of 
liquidated damages for violations of federal Tmth-in^Lending laws. 
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Any amendnoent providing for liquidated damages should explicitly 
reserve the plaintiffs right to recover compensatory and punitive 
damages where authorized by state law, as is the case under the present 
statute. 

Even liquidated damages will be of Iitt!e avail if there are no attorneys 
willing to vindicate the victim's rights. Since presumably even liquidated 
damages will be in an amount too small to support a contingent fee, it is 
iinpottant for i!ie statute to authozize t*": award of reasonable attorney's 
fees to successful plaintififs. There an;, of course, already scores of 
similar fee>shifting provisions in the federal law, ranging from and-trust 
to consumer protecuon to taxpayer ^peals. Underlying these statutes is 
not only a reco|mdon of the impcmance of attracting competent counsel, 
but also the belief that it is only fur to have the cost of vindicating federal 
rights borne by the wrongdoer, rather than by the victim. 

Thank you for your consideration of these comments. As someone 
whose low'income clients foce the denial of needed care on a daily basis, 
I very mxh appreciate your leadership on this important social arid 
moral issue. 

Sincerely yours. 




Gordon Bonnymaij 



GGB:cj 
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Mr. Weiss. I simply want to state that I understand that you all 
take this issue very, very seriously, and I know that the Department 
has supported the legislation. I would only urge you that if you have 
reason to believe that the legislation that is on the books is not 
workable for whatever reason or needs correction to be more effec- 
tive, that you respond quickly with that rather than waiting for as 
long a period of time as has elapsed thus far. As you know better 
than anybody else, literally the lives of great numbers of Ameri- 
cans are at stake in this whole issue. I think that there is and 
should be a greater sense of urgency in pur dealing with it. 

In this hearing we have been discussing the real life and death 
issues of people's lives. Access to health care should be available to 
everyone regardless of their economic status. But we have heard of 
case after case of denial of services to persons who are poor and, all 
to frequently, minority. 

Congress has repeatedly demonstrated its concern with the prob- 
lem of access to health care, and in the case of dumping of pa- 
tients, has directed that the administration take strong and imme- 
diate action to stop it. Congressman Pete Stark's amendment was 
the most recent and important vehicle. 

But the success of a provision such as the anti-<lumping law de- 
pends not only on rigorous enforcement, but equally on the percep- 
tion by doctors and hospitals of strong enforcement and penalties, 
as weU as on a broad campaign to educate patients of their rights 
imder the law. Thus far we could hardly say that the administra- 
tion has met the challenge. 

In fact, there has been an inexcusable delay by the Department 
of Health and Human Services in implementing and enforcing this 
statute. Processing of the few complaints that have been received 
by HHS has been, at best, slow. Implementing regulations have not 
been published in the 15 months since the law was enacted, nor 
has there even been a resolution to the problem of overlapping au- 
thorities and activities worked out among the various offices in- 
volved. 

At a time when we are all concerned with efficiency and mini- 
mizing paperwork burdens, there can be no excuse for duplication 
of investigative activities. The most capable office should get the 
responsibility. One office should have enforcement authority for a 
sanction. But it must be selected on the basis of which one will do 
the best job of deterring further violations of the law. 

The subcommittee intends to continue to monitor the Depart- 
ment's implementation of this important law. For the sake of pa- 
tients, let's get on with it. 

Again, I thank you for your participation. The subcommittee now 
stands ac^oumed, subject to the call of the Chair. 

[Whereupon, at 4:50 p.m., the subcommittee adjourned, to recon- 
vene subject to the call of the Chair.] 
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APPENDIX 



Material Submitted for the Hearing Record 

Attachment 

CONSOLIDATED OMNIBUS BUDGET RECONCILIATION 
ACT OF 1985 (COBRA) (P.L. 99-272) 

Title IX - Medicare, Medicaid, and Maternal 
and Child Health Programs 

Subpart B-^MiseeHaneouM ProvUiont 

SSC mi. MKJW^MIUrtES OF MSOtCAMS BOSFfrALS W eHE/iCESO 

(a) JUqvtmmmxst of Mkdjcamk Hosfital PxaviDsn Acnu- 
MBim.'^tion m6(aXl) of the Social Secunty Act (42 USC 
JSSMaXV) If amended— 

(V by Mtriking out "and" at the end oftuhparamph (Gl 
(2) by Btriking out the period at the end of Bulparcgnph (Hi 

and inMerting in lieu thereof", and", and ^ ^ ^ 
(S) by inserting after subparagraph (H) the following new zuh- 

paragraph: 

*W in the earn of a hoepital, to comply with the requirtmenu 
of section 286t to the extent applicable. . 

(b) JiEQUiMEMESTS.--TitU XVUl of 9uch Act ii amended by in- 
serting after section 2866 the following new section: 

"EXAMtSATtOS AND TMEATMEST FOM MMKJtGSNCY MEDICAL 
CONDtnONS AJW WOUES W ACTTVX lAMOK 

**Sec. 1867. (a) Medical Sceeesisg JUQUiKEUEsr.—In the case 
of a hospital that has a hospital emerg:ncy department, ifanv indi- 
vidual (whether or not eligibU for benefits under this title) comes to 
1 L department and a rsquest is made on the individuals 

behalf for examination or treatment for a medical condition, the 
hospital must provide for an appropriate medical screening exami- 
natu)n within the capability of the hospitaVs emergency department 
to deUrmine whether or not an emergency medical condition (within 
the meaning of subsection (eXD) exisU or to deUrmine if the indi- 
,i? »*f ^^^^ (^^^^^^ meaning of subsection (ek3)f 
W Necessaky Stamiuzisg Teeatmest FOM Emeecescy Medi- 
cal Conditions and Active Lamor.^ 

"(J) In GENEKAL^If anv individual (whether or not eligible 
for benefits under this title) comes to a hospital and the hospi- 
tal determines that the individual has an emergency medical 
condition or is in active labor, the hospital must provide 
eith^r-^ ^ 
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*W within tht Mtaffand facilities avaiiabUat the hoipi- 
ial for Mitch further medical examination and 9uch treat- 
tnent as may be required to stabilize the medical eonaitton 
or to provide for treatment of the labor, or , ^ 

'XW for transfer of the individual to another medtcal fa- 
cility in accordance with subsection (cX ^ . , . 
•Yf^ AtrvsAt TO cossMST TO TMMAmvfT.^A hospital « 
deemed to meet the requirement of paragraph ^ifi^^^'J" 'WP"'' 
to an individual if the hospital offers the individual the fur- 
ther medical examination and treatment described tn that 
paragraph but the individual (or a kgaVy responsible person 
acting on the individuaVs behaip refuses to consent to the ex- 
amination or treatment , • 

•YJ; RMrvsAL TO coNSMsr TO TK4Mfwr.— i4 hospital IS 
deemed to meet the requirement of paragraph (V withresDect to 
an individual if the hospital offers to transfer the individual to 
another meditai facility in oeeorCAnct with subsection (c) but 
the individual (or a legally responsible person acting on the in' 
dividuaVs behaW refuses to consent to the transfer. 
*ic)RxsnjcnNG Ttmifsms Vstil PAnsyr Stabiuud,-- 

RvtK.'-Ifa patient at a hospital has an emerger^ medi* 
eal condition which has not been stabilised (within the mean* 
ing of subsection (eX4XB)) oris in active labor, the hospital may 
not trans fer the patient unless^ 

*XAXO the patient (or a legally responsible person acting 
on the patient's behaip requests thai the transfer be effect' 
edf or 

*iii) a physician (within the meaning of section 
IBSKrXDK or other qualified medical personnel when a 
physician is not readily available in the emergency depart* 
menU has signed a certification thtit, based upon the nra* 
sonabU risks and benefits to the patient, and based upon 
the information available at the time, the medtcal benefits 
reasonably expected from the provision of appropriate medi* 
enl treatment at another medical facility outweigh the mj 
creased risks to the individuaVs rnedical condition from ef 
fecting the transfer and ^ ^ ... . 

*VBy the transfer is an appropriate transfer (withm the 
meaning of paragraph (V) to that facility. 
'W Ar?MOfRtAT£ nuNsrsx.'^An appropriate transfer to a 
medical facility is a transfer^ 

**(A) in which the receiving facility— 

TtV has available space and qualified personnel for 
the treatment of the patient, and 

**(ii) has agreed to accept transfer of the patient and 
to provide appropriate medical treatment; 
"(B> in which the transferring hospital provides the re- 
ceiving facility with appropriate medical records (or copies 
thereof of the examination and treatment effected at the 
transjerring hospital; ^ , ^ i ../- j 

"(d) in which the transfer is effected through qualified 
personnel anei transportation equiprnent as required in' 
eluding the use of necessary and med* Mlly appropnaU life 
support measures during the transfer; and 

*W) whUh meeU such other requiremenU as the Secre- 
tary mcv find necessary in the inUrest of the health and 
safety of patients transferred 
**(d) EsroncKutsT.— 

'W As M£QVIM£MiST OF MLD1CAM£ fMOVJDKK AGKESMENT.— 

ff ff ko t ^iinl knowinglyja ndwJMulhLjprne^^ faiUjo 
meet the requiremenU of this section, such hospital u subject 
to^ 

*iA) knaizuiti^ of ^ provider agreement unde,\ this 
title in accordance with section I8SS(b}, or 

*W) at the option of the Secretary, su spension of juch 
agreement for such period of time as the Secretary A-Ur' 
mines to be aoproprtc!* 'upon reasonable notice to the hos- 
pital and to the public. 
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•YJ; CfV7t MOSiTAMY fKSAiTJCS^^In addition to the other 
grounds for impotition of a civil money penalty under section 
ilfftAfal ajjarticipati n^ hoi Dital that Mnowinglv violates a*re- 

cuirement of this $ection and the responsible physician in the 
hospita l with rrnpect to sucn a vioiatton are each subject, under 
that section, to ajeivil mcney p e nalty of not more than SfS.OOO 
for sach such vtoiasion, Jis ugfa Xh the previous sentence, the 
term ^responsible physician* means, with respect to a hospital's 
violation of a requirement of this section, a physidan whi^ 

*XA) is employed by, or under contract wit\ the partici* 
poting hospital, ami 

*w) actinjg as such an employee or under such a contract, 
has professional rssponsibiltty for the provision of examina- 
tions or treatments for the individual, or transfers of the 
individual, with respect to which the violation occurred 

*XS) Cmi MNFOMCMHHWr.— 

*XA) PJCKSOSAL MAMU.^Any individual who suffers per' 
sonal harm as a direct result of a participating hospitaVs 
violation of a requirement of this section may, in a civil 
action against the participating hospital obtain those dam* 
ages available for personal if\Jury under the law of the 
State in which the hospital is loaUed, and such equitable 



*W) FtsANCtAL toss TO OTWJJT yEDiCAL rAauTT^^Any 
medical facility that suffers a finar^ial loss as a direct 
result of a participating hospital's violation of a require- 
ment of this section may, in a civil action against the par' 
ticipatina hospital, obtain those damages available for fi- 
nancial loss, under the law of the State in which the hoepi* 
to I is located, and such equitable relief as is appropriate. 

*'(C) LsMtTATtoss OS ACHOSSr^No oction may be 
brought under this paragraph more than two vrars afier 
the date of the violation with respect to which trie action is 
brought. 

'(e) DiFtsntoss.'^In this section: 

"(1) The term 'emergency medical condition * means a medical 
condition manifesting itself fry acute symptoms of sufficient se- 
verity (including severe pain) such that the absence of immedi- 
ate medical attention could reasonably be expected to result 
in— 

"(A) placing the patient 's health in serious Jeopardy, 
*W)senous impairment to bodily functions, or 
*(C) serious dysfunction of any bodily organ or pari. 
*Xi) The term 'active labor* means labor at a time at which'— 
**(A) delivery is imminent, 

*W) there is inadequate time to effect safe transfer to an- 
^ other hospital prior to delivery, or 

'HO a transfer may pose a threat of the health and safety 
of the patient or the unborn child, 
*XS) The term *panicipating hospital* means hospital that has 
t entered into a provider agreement under section 1866 and has, 
' under the agreement, obligated itself to comply with the rv* 
quirements of this section. 

*X4XA) The term to stabilize' means, with respect to an emen 
gency medical condition, to provide such medical treatment of 
the condition as may be necessary to assure, within reasonable 
medical probability, that no material deterioration of the condi* 
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tion is likely to mult from tht trantfer of tfu individual from 

*^/^ Urm Ittabilixed* means, with ntptct to an emergen- 

3r mtdieal condition, that no maUrial deUruyratjon of the con- 
ition is Ukefy, within reasonable medtcal orobabiUty, to result 
from the transfer of the individual fpm o facility. 

The term ^transfer* means the »«>y«'Y"?,?^' , Sf 'jF 
diseharwe) of a patient outsuU a hospttan faetUtm at the dt- 
nctionVf wy penon employed h (or affiliated or aseocu^ted, 
dir^tly or piStcr/y. with) the hospiUil hut don 
such a movement of a patient who (A) has been declared dead, 
or (B> leaves the fiicility without the per7mssu>n of any euch 

**S)7m»tmos,'^The provisions of this seeiion do not preempt 
any StaU or local law requirement, except to the extent that the rt^ 
quirtment dinctly conflicU with a requirement ofthissKUon. , 

(c) Bmcnvt DATt,~'The amendmenU made by thu section $haU 
take effect on the first day of the first month , that begins at least 90 
daye after the daU of the enactment of thu Act. ^ 

(d) itiroKT,^The Secretary of Health and Human Seryicts shall 
not later than S months afUr the effective date descnbed in subsec 
tion (cX rtport to Congrtu on the methods to be used for mx)nitonfig 
!^ «/S ^mplSnce with section 1867 of the kocial Securxty 



Act. 
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DEPARTMENT OF HEALTH 4 HUMAN SCXVICCS F«m>g Atfnwv^n^n 



Memorandum 

JUN4 



Olrtctor 

HttUh Stftndftrds tnd QutUty eurttu 



Inttrla Instructloni for li^Uatntlng Sictlon 1867 of tht Socltl Sicurtty 
Act; Rtsponslbintlts of Mtdlctrt KoiplttU In Emirg^ncy Usts 



Rtglooil Adttlnlstritors 
fttglon I - X 



Porpotf 

Thiri> hfts bttn consldtrtbU dlKusslon tnd coordlnttlon betrtcn cintr*! 
tnd rigloniJ offSci stiff on tht "tntl-duaplng- provlstooj of tht 
Consoildtttd Otnlbus Rtcooclllttlon Act of 1985 (COSRA). Tht pgrpost of 
thiJ ataor^ndM Ij to provldt aort for«4l dirtctlon tnd tssurt unlforalty 
In our tnforctatnt ictlon. 

Bicl^Qround 

COWA ftddtd k ntM section to tht *>ocl*l Stcurlty Act: Stctlon 1867 - 
Stsponslblllttts of Hcdlctrt KosplttU In Entrgency (Usts. Thtt stctlon. 
tfftctlvt August 1, 1986. rtqulres th»t ptrtlclptting hosplt«ls i»lth 
tatrgtncy dtpArtoents provldt. upon rtqutst, «nd «lthln tht hospltirs 
ctptbllltlts. Mfdlctl scrttnlng titatnttlons tnd trtitoitnts for woo«n In 
tctlvt Ubor tnd Indlvldutls (Including non-Htdlcirt btntf IcUrlts) «lth 
tatrgtncy atdlctl conditions, or to irrtngt tpproprlttt trtnsfer of the 
pttltnt to tnothtr aedlccl fKlllty unless tht pttltnt or tht Itgtl 
rtprtstntttlvt of tht p*tltnt rtfusts trtitnent or trtnsfer. 

Hospitals thtt knowingly, willfully or ntgllgtntly fill to co«ply «lth 
tht -rqulrtaents of this ItglsUtlon trt subjtct to ttralnttlon or sus- 
ptnslon of tht If Hfdicirt provldtr AgrttBtnts. Kosplttls irt tlso subjtct 
to civi: atvnttiry ptniltlts ^>f up to J25.000 for ttch vIoUtlon of thtst 
provisions, ts trt tht rtsponilblt phy^lcUn or physlcUns. In addition. 
Individuals sufftring ptrsonil hira tnd acdlctl ftcllltlts sufftring 
fIntncUl loss fts i rtsult of i vloUtioo of thtst provisions cm bring 
civil Action undtr Stitt Uw igilnst tht offtnding hoiplttl. 

Inttrla OoerttlftQ Instructlont 

Tht prla^ry Impetus to taking action under Stctlon 1867 Is a co^pUlnt. 
Thcrtfort. k coapUInt should trigger tht following ictlons by the Region: 
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ngt 2 - Rtg1on*1 AdaUtlstrators 



Sind tht conpUlnant a Ittttr acknowltdgtng rtctlpt of 
thi alligation (Invtstlgatlon warranttd. Tab A; 
lnvistlgatlon not warranttd. Tab 6). Plusi noti that 
this Ittttr Inforis tht complainant of tht right to 
^pursut Indtptndtnt civil action. 

Notify tht appllcabit Pttr Rtvltw Organization <PRO> of 
tht coMpUInt Invtstlgatlon for Its own Inforaatlon. 

Olrtct tht Statt agtncy <SA) to conduct at least a 
llalttd survty to Invtstlgatc tht compUlnFwIthln 5 
working days. Although you My rtqulrt a full survty. 
tht mlnlwn. conditions of participation to bt surveyed 
art: 

- tRtrgtncy strvlcts 
> - Mdlcti staff 

Ttll tht SA to call you IneedUttly, froia the hospital. 

If the surveyors need professional aedlcal assistance 

during the survey. If the aedlcal Issues present are 
beyond the «xpert1se of the SA. you My seek It froa 

the PRO. State physician consultants or regional office 
physician staff. 

- The PRO win be rclabursed for all reasonable and 
necessary costs. 

- Instruct the PRO to provide « written evaluation to 
you within 5 working days of all cases referred for 
Investigation. 

Direct the SA to provide you with the results of the 
survey and Its recoimcndatlons by overnight Mil 
within two days following coaplctlon of the onslte 
survey. 

Evaluate the SA and. when ^approprUte. PRO findings. 
If the results Indicate the hospital Is out of coapll- 
ance with one or aore conditions of participation which 
results In patients being "dunped." that Is. transferred 
or otherwise discharged in an unstable acdlcal condl- 
«t1on. Initiate a fast track termination. The rationale 
for this action Is that obviously the hospital Is taking 
actions or not taking actions which result . In an 
Imedltte threat to the hetlth and safety of patients'. 
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Figi 3 - Rtglonil Adalnlstrators 



o If tht hosptUI allegts corrtctton before the effective 
dite of temlnatlon^ direct the SA to resurvey for the 
cond1t(on(s) of par{:;:lp«tloft you hid deteralned to be 
out of coi^llinct. 

o If the cond1t(on(s) rtulns out of coi^lUnce. let the 
ttralnitlon take effect. 

o If the hospital has corrected its probleaCs): 

- be sure the reaedy Is good for the long tern and 
that the hospital Is providing reasonable assurance 
through Us actions that such violations will not 
take place again; 

- reaove the hospital's "deemed status" and place it 
under state agency aonltorlng. 

- ensure that a resurvey takes place within €0 days. 

o If the teralnatlon takes place, you should deaand. as a 
condition for participation In Medicare, that a hospital 
has no cases of "dumping" for at least 30 days prior to 
the onslte survey. This snould be deteralned through a 
rigorous review of emergency room records as well as 
staff Intervle::' during the onslte survey. 

o Any case of conflmed "dutnplng/ whether you teralnate 
or not, should be referred to the Office of the Inspec- 
tor General (OIG) for potential civil monetary 
penalties. 

o Send the cooplalnant a letter reporting the final 
results of the Investigation. 

Future Actions 

These Interla Instructions represent actions already taken by a number of 
Regional Offices in close cooperation with HSQB and GIG. He will be 
Issuing formal Instructions through the >'^FA Issuance System In the near 
future. Furthermore, regulations on sus^^mdlng provider agreements and 
other relevant amendments of current rules will be published as proposed 
rules. 

If you have any questions on these interim instructions do not hesitate 
to contact ae. /O ' 





cc: Deputy AAO 
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NOOEl LETTER ACKMOHLEDGING CWLAINT ALLEGING 
MONCOHPUANCE HITH THE EHERGENa CARE REQUIREMENTS 
OF SECTION 1867 Of THE SOCIAL SECURITY AQ 
INVESTIGATION WOT WRRANTED 



(Address) 



Otar 



He hive reviewed the Inforaatlon you provided concerning (hosplttl. 
city, stite) . and appreciate the Interest you have shown in bringing 
this Mtter to our attention. Enclosed please find a copy of the law for 
your Inforaatlon. JQur responsibility Is to assure coapl lance of Medicare 
participating -hospitals with the health care safety requlrewnts of the 
law. 

Nt have not authorized any further Investigation of your coeiplalnt. 
Our review does not find that the situation that you describe Indicates 
any violation of the law. Based on your Individual situation, however, 
you My wish -to consider the Civil Enforctaent provisions of the law on 
an independent basis. 

Again, we appreciate your bringing this Mttel* to our attention. 



Sincerely yours. 



Associate Regional Adafnfstrator 
for Health Standards and Quality 



Enclosures 




313 



DEPARTMENT OF HEALTH AND HUMAN SERUICES 
Health Care Financing Administration 
42 CFR Part 489 
CBERC-393-P] 




MEDICARE PROGRAM 



Participation in CHAMPUS and CHAMPUA, Hospital 
Admissions for Ueterans, Discharge Rights Notice, and 
Hospital Responsibility for Emergency Care 

AGENCY: Health Care Financing Administration (HCFA), HHS 

ACTION: Proposed rule. 

SUMMARY: We are proposing to reuise requirements for Medicare 

participating hospitals by adding the following: 



o A hospital must provide inpatient hospital 
seruices to individuals uho haue health 
insurance coverage provided by either the 
Civilian Health and Medical Program of the 
Uniformed Seruices (CHAMPUS) or the Civilian 
Health and Medical Program of the Ueterans 
Administration (CHAMPUA) , subject to 
limitations provided by regulations, and accept 
the CHAMPUS/CHAMPUA-determined allowable amount 
as payment in full for the seruices. 

hospital must provide inpatient hospital 
seruices to military ueterans (subject to the 
limitations prouided in 38 CFR 17.50 ff.) and 
accept payment from the Ueterans Administration 
as payment in full. 
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A hospital must give each beneficiary a notice 
of his or her rights concerning discharge from 
the hospital. 

A hospital with an emergency department must 
provide, upon request and within the 
capabilities of the hospital, an appropriate 
medical screening examination and stabilizing 
treatment to any individual with an emergency 
medical condition and to any woman in active 
labor, regardless of the individual's 
eligibility for Medicare.' 

We would provide for the termination of a provider's 
agreement for violation of any of these provisions. 
In addition, we would provide for the suspension of 
a provider's agreement (rather than termination) and 
for civil jnonetary penalties for violation of the 

emergency care provision. 

\ 

These revisions would implement sections 9121 and 
9122 of the Consolidated Omnibus Budget 
Reconciliation Act of 1985, section 233 of the 
Veteran's Benefit Improvement and Health Care 
Authorization Act of 1986, and section 9305(b)(1) of 
the Omnibus Budget Reconciliation Act of 1986. 



ERLC 



310 



315 



0900R/0077D 



cp 



04/21/87 



3 



DATE: Comments will be considered if we receive them at 

the appropriate address, as provided below, no later 
than 5:00 p.m. on [60 days after the date of 
publication] . 

ADDRESS: Mail comments to the following address: 



Health Care Financing Administration 

Department of Health and Human Services 

Attention: BERC-393-P 

P.O. Box 26676 

Baltimore, Maryland 21207 



If you prefer, you may deliver your comments to one 

of the following addresses: 

Room 309-G, Hubert H. Humphrey Building 
200 Independence Ave., SW. 
Washington, D.C., or 

Room 132, East High Rise Building 
6325 Security Boulevard 
Baltimore, Maryland. 



In commenting, please refer to file code BERC-393-P. 



CoK ^ents received timely will be available for 
public inspection as they are received, which 
generally begins about three weeks after publication 
of a document, in Room 309-G of the Department's 
offices at 200 Independence Ave., SW., Washington, 
D.C., on Monday through Friday of each w'eek from 
8:30 a.m. to 5:00 p.m. (phone: 202-245-7890). 




t 
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FOR FURTHER INFORMATION, CONTACT: 



Thomas Hoyer 
301-594-9446 



For all provisions except civil 
monetary penalties. 



Joel Schaer 



202-472-5270 



For provisions relating to civil 

monetary 

penalties . 



SUPPLEMENTARY INFORMATION: 



I. 



Background 



A. i'drticipation in the CHAMPUS and CHAMPVA programs 

CHAOTUS (Civilian Health and Medical Program of the 
Uniformed Services) and CHAMPVA (Crvilian Health and 
Medical Program of the Veterans Administration) programs 
pay for health care services furnished to dependents and 
survivors of military personnel and of veterans. 
Generally, the programs have paid hospitals based on 
their charges. Section 931 of the Department of Defense 
Authorization Act, 1984 (Pub. L. 98-94) authorized these 
programs to pay (to the extent practicable) for inpatient 
hospital services using Medicare reimbursement 
procedures, which usually pay less than billed charges. 
Be'3ause the Medicare prospective payment system (PPS) 
(the system whereby we pay a hospital a predetermined 
amount based on the patient's diagnosis and any surgical 
procedures performed, rather than by the number of days 
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hospitalized) results ixi Medicare cost savings, the 
Department of Defense (DoD) expects that it would realize 
similar savings if it were to use a model similar to 
Medicare* 8 PPS. In fact, the Office of Civilian Health 
and Medicare Program of tta Uniformed Services (OCHAMPtJS) 
has plans already underway to use a rtimbursement system 
Modeled after Medicare's PPS that has been modified 
specifically for the CHAMPUS program (e.g. using^ 
CHAHPUS-specif ic weights and rates). DoD also would 
realize savings by paying "reasonable cost" where 
necessary. We understand that there is a feasibility 
study under way and that the DoD is considering revising 
its regulations. 

Hospitals that furnish services to CHAMPUS and 
CHAMPVA beneficiaries are authorized provide services to 
these boaef iciaries following an approval process similar 
to that used for Medicare participation. All hospitals 
certified by the Joint Commission on Accreditation of 
Hospitala (JCAH) are authorized providers; any Medicare 
hospital may be (and all have been thus far) deemed to be 
authorized providers. All others are surveyed by 
OCHAMPUS to determine whether they are authorized 
providers . 

"Participation" has a different meaning for CHAMPUS 
and CHAMPVA than for Medicare: providers have been able 
to decide on a case-by-case basis whether to 
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"participate" in the program and thus accept the 
CHAMPUS/CHAMPVA-determined allowable amount as payment in 
full (under these programs, beneficiaries are required 
to pay a cost-share for each hospital admission, and this 
is considered to be separate from the CHAMPUS /CHAMP VA 
payment). Under Medicare, hospitals must agree to bill 
the program for all beneficiaries and accept Medicare 
payment as payment in full (less 
applicable deductibles, coinsurance amounts, and 
noncovered items). 

As indicated above, all Medicare hospitals are also 
authorized providers in CHAMPUS and CHAMPVA on the basis 
of their JCAH-approved status or are deemed authorized 
providers based on their Medicare-approved status. The 
benefits to the DoD of requiring them to be paid either 
under a DRG-based payment system or based on reasonable 
cost are lost, however, if the hospitals can selectively 
participate in the CHAMPUS and CHAMPVA programs. 
Congress*, in section 9122 of COBRA, now requires all 
Medicare hospitals, beginning January 1987, to 
participate in CHAMPUS or CHAMPVA as authorized providers 
(i.e., they must bill CHA21PUS or CHAMPVA and accept the 
CHAMPVA/CHAMPUS-deter mined allowable amount as payment in 
full. 
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B. 



ERLC 



Participation in the Veterans Administration (VA) Health 
Care Program 

A veteran with a service-connected disability is not 
required to use Veterans Administration (VA) hospitals 
but may elect to receive services from "civilian" 
providers and be reimbursed through CHAMPUS. However, * 
once the VA has made or has authorized payment for 
services related to a service-connected disability, the 
veteran must obtain all services through the VA. In 
cases whore the veteran receives services from a non-VA 
hospital, either through choice or because there is no 
available VA hospital which can provide the necessary 
services, the VA pays for the services based on the 
hospital's charges. 

As with CHAMPUS and CHAMPVA, which also paid the 
hospital's charges, this type of payment is more 
expensive than payment on a prospective, basis or .based on • 
reasonable costs. As a result, the VA is setting up a 
national prospective payment system. 

To alleviate hospital expenses for the VA, Congress 
passed section 233 of the Veterans' Benefit Improvement 
and Health-Care Authorization Act of 1986 (Pub. L. 
99-576). This section rec[uires Medicare hospitals to be 
participating providers of medical care to veterans 
eligible to receive care at the hospital. The hospital 
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then would receive payment for the services under the 
applicable VA payment system, rather then simply on the 
basis of the hospital's charges. 

C. Statement of beneficiary rights 

After the prospective payment system became 
effective for the Medicare program, we be<jan to hear 
allegations that Medicare beneficiaries were discharged 
too early from the hospital and we also began to receive 
complaints that patients did not understand their rights 
as Medicare beneficiaries in cases where they were 
advised that discharge was appropriate but disagreed. In 
response, we began retjuiriv.g hospitals to furnish each 
beneficiary upon admission a notice telling a beneficiary 
of his rights to be fully informed about decisions 
affecting Medicare coverage or payment and about appeal 
rights in response to any written notices to the effect 
that Medicare will no longer cover the care. The notice 
we developed also advises the patient what to do and how 
to elicit more information. The requirements relating to 
the notice were incorporated into the program's operating 
instructions; however, until enactment of the Omnibus 
Budget Reconciliation Act of 1936 (OflRA 86), there was no 
statutory requirement for such a notice and no 
regulations relating to it. 
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In order to provide a statutory ratification of our 
administrative requirement for hospitals to furnish a 
notice of the beneficiary's discharge rights. Congress 
passed section 9305(b) of the Omnibus Budget 
Reconciliation Act of 1986 (OBRA 86). Kow, as part of 
its participation agreement with Medicare, each hospital 
must agree to furnish each Medicare beneficiary with a 
notice, at or about the time of admission, that explains 
the patisnfs rights, 

D. Responsibilities of Medicare participating hospitals in 
emergency cases 

Hospitals that choose to participate in the Medicare 
program agree in writing to meet various requirements 
included in section 1866 of the Social Security Act (the 
Act). Before enactment of Pub L. 99-272 on April 7, 
1986, th3 Act did not specifically address the issue of 
how hospitals with emergency medical departments must 
handle individuals who have emergency medical conditions 
or who are in active labor. 

In its Report accompanying H.R. 3128, the House Ways 
and Means Committee indicated that Congress was concerned 
about the increasing number' of reports that hospital 
emeigency rooms are refusing to accept or treat patients 
with emergency conditions, including medically unstable 
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patients, if the patients do not have medical insurance. 
In addition, the Report stated that there have been 
reports that patients in an unstable condition have been 
transferred improperly, sometimes without the consent of 
the receiving hospital. Because Congress believed that 
this situation may have worsened since the Medicare 
prospective payment system for hospitals became 
effective, the Report states that it "wants to provide a 
strong assurance that pressures for greater hospital 
efficiency are not to be construed as license to ignore 
traditional community responsibilities and loosen 
historic standards." (H.R. Rep. No. 99-241, 99th Cong., 
1st Sess. 27 (1985).) As a result of this concern. 
Congress enacted section 9121 of the Consolidated Omnibus 
Budget Reconciliation Act (COBRA) of 1985, Pub. L. 99-272. 

II. Legislation 

A. Participation in CHAMPUS and CHAMPVA programs 

Section 9122 of COBRA amended section 1866(a)(1) of 
the Act by adding a new paragraph (J), which requires 
hospitals in the Medicare program to be participating 
providers of medical care, for inpatient services only, 
under any health plan contracted for under 10 U. S.C. 1079 
or 1086 (CHAMPUS) or under 38 U.S.C. 613 (CHAMPVA), in 
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accordance with admission practices and payment 
methodology and amounts as prescribed under joint 
regulations issued by the Secretaries of Health and Human 
Services, Defense and Transportation, This requirement 
applies to services furnisheu to CHAWPUS and CHAMPVA 
beneficiaries admitted on or after January 1, 1987. 

(Section 9122 of COBRA also required that the 
legislation apply to all agreements entered into on or 
after April 1, 1986, but this requirement was -ieleted by 
section 1895 (b)(6) of the Tax Reform Act of 1986 (Pub.L. 
99-514), enacted October 22. 1986.) 

B. Participation in the Veterans Administration Health Care 
Program 

Section 233 of the Veterans' Benefit Improvement and 
Health-Care Authorization Act of 1^86 (Pub. L. . 99-576) 
was enacted on October 28, 1986. It added a new 
paragraph (L) to section 1866 (a)(1) of the Act. It 
requires hospitals that participate in Medicare to be 
participating providers under 38 TJ. S. C. 603, in 
accordance with the adaissions practices* and payment 
methodology and acounts* prescribed under joint 
regulations issued to implement this section by the 
Secretary of HHS and the Administrator of the VA. This 
provision applies to services furnished to veterans 
admitted on or after July 1, 1987. 
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C. Statement of beneficiary rights 

The Omnibus Budget Reconciliation Act of 1986 (OBRA 
86) was enacted on October 21, 1986. Section 9305(b)(1) 
of OBRA 86 adds a new paragraph (M) to section 1866(a)(l> 
of the ,Act. That paragraph requires a hospital that is 
eligible to participate in the Medicare program to agree 
to furnish* upon admission, a beneficiary, or an 
individual acting on his or her behalf, with a written 
statement of the beneficiary's discharge rights. The 
statement must explain: 

(1) The individual's rights to benefits for inpatient 
hospital services and for posthospital services 
under Medicare; 

(2) The circumstances under which the beneficiary will 
and will not be liable for charges for continued 
stay in the hospital; 

(3) The beneficiary's right to appeal denials of 
benefits for continued inpatient hospital services, 
including the practical steps to initiate the appeal; 

(4) The individual's liability for services if the 
denial of benefits is upheld on appeal; and 

(5) Additional information that the Secretary specifies. 
Section 9305(b)(2) of OBRA 86 requires that we 

prescribe the language to be used in the notice not later 
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than six months after the effective date of OBRA 86 
(i.e., by April 21, 1987). Hospitals must begin 
complying with the requirement to give the statement to 
beneficiaries upon admission no later than 60 days after 
we prescribe the language to 'be used. 

D. Responsibilities of Medicare participating hospitals in 
emergency cases 

The Consolidated Omnibus Budget Reconciliation Act 
(COBRA) of 1985 was enacted on April 7, 1986. Section 
9121 prohibits hospitals with emergency medical 
departments from refusing to treat medically unstable 
patients. It also contains provisions designed to hr\z 
the inappropriate transfers of these patients to other 
medical facilities. 

Section 9121 of COBRA added a paragraph (I) to 
section 1866(a>.(l> of the Act and added a new section 
1867 to the Act. Section 1866(a>(l)(I> requi:res that a 
hospital participating in the Medicare program must agree 
to comply with the requirements of section 1867 of the 
Act to the extent applicable. Section 1867 provides the 
following: 

(a) A hospital with an emergency department must, within 
the capabilities of its emergency department. 
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(b) 



(c) 



ERIC 



provide an appropriate medical screening examination 
to any individual who comes to the emergency 
department for examination or treatment of a medical 
condition and on whose behalf the examination or 
treatment is requested; -the purpose of the 
examination is to determine whether the individual 
has an emergency medical condition or is in active 
labor . This requirement a'pplies regardless of the 
individual's eligibility for Medicare benefits. 
If an individual, regardless of eligibility for 
Medicare benefits, has an emergency medical 
condition or is in active labor, the hospital must 
either provide for further examination and treatment 
(within its capabilities) or make an appropriate 
transfer of the patient to another medical facility, 
unless the treatment or transfer is refused. 
A hospital may not transfer a patient unless — 
(1) (A) He or she, or a legally responsible person 
acting on his or her behalf, requests the 
transfer, or (B) a physician, or other 
qualified medical personnel when a physician is 
not readily available, has certified that the 
medical benefits expected from the treatment at 
the new facility outweigh the increased risks 
to the patient's condition resulting from the 
transfer; and 
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(2) The transfer is an "appropriate transfer", as 
defined below. 

An "appropriate transfer" is a transfer: (1) in 
which the receiving facility has available space and 
qualified personnel for the treatment of the patient 
and has agreed to accept the transfer and to provide 
appropriate medical treatment; (2) in which the 
transferring hospital provides the receiving 
facility with appropriate medical records (or 
copies) of the examination and treatment furnished 
at the transferring hospital; (3) in which the 
transfer is effected through qualified personnel and 
transportation equipment, as required, including the 
use of necessary and medically appropriate life 
support measures during the transfer; and (4) that 
meets other requirements as the Secretary may find 
necessary in the interest of the health and safety 
of the patient, 
(d) A hospital that knowingly and willfully, or 

negligently, fails to meet the requirements of 
section 1867 of the Act — 

(1) Is subject to termination of its Medicare 



agreement or, at the option of the Secretary of 
the Department of Health and Human Services 




ERIC 



328 

0900R/0077D cp 04/21/87 



16 



(HHS), suspension of the Medicare agreement. 
The suspension is subject to reasonable notice 
to the hospital and public and is for a 
duration that the .Secretary determines to be 
appropriate; and 
(2) Is also subject to civil monetary penalties 

(which are in addition to those provided under 
section 1128A of the Act). The penalty cannot 
exceed $25,000 for each violation. The 
responsible physician or physicians are also 
subject to a civil money penalty of not more 
than $25,000 for each violation. 

"A responsible physician" is a physician within 
the meaning of section 1861(r)(l) of the Act 
(doctor of medicine or osteopathy) who is 
employed by, or under* contract with, the 
participating provider and acting as such has 
professional responsibility for the provision 
of examination or treatment of the individual, 
or transfer of the individual, 
(e) If a hospital knowingly, willfully or negligently 
violates the requirements of section 18(57 and a 
patient suffers personal harm as a direct result, he 
or she may, in a civil action against the 
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participating hospital, obtain damages for personal 
injury under the law of the State in which the 
hospital is located and may obtain such equitable 
relief as is appropriate. 

(f ) Any medical facility that suffers a financial loss 
as a direct result of a participating hospital's 
knowing, villful or negligent violation of section 
1867 may obtain damages available in a civil action 
against the participating hospital, under the law of 
the State in which the hospital is located/ and may 
obtain such equitable relief as is appropriate. 

(g) No* civil action under (e) and (f ) above may be 
brought more than two years after the date of the 
violation with respect to which the cction is 
brought. 

(h". Section 1867 also contains definitions of several 
other terms: "emergency medical condition," 
"participating hospital , " "active labor," "to 
stabilize, " "stabilized, " and "transfer . " 

(i> The provisions of section 1867 do not preempt any 
State or local law except where they directly 
conflict. 
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Provisions of the Proposed Regulations 
A. Participation in CHAMPUS and CHAMPVA programs 

We would revise S489.20; Basic commitments, to show 
that a participating Medicare hospital must agree to 
participate in the CHAMPUS and CHAMPVA programs and 
accept the CHAMPUS/CHAMPVA-determinad allowable amount as 
payment in full in accordance with a new S489.25, which 
incorporates statutory provisions. 

In a new section, 42 CFR 489.25, we would require 
Medicare participating hospitals to be participating 
providers in the CHAMPUS and CHAMPVA programs. We would 
rfiquire the hospitals to comply with Department of 
Defense regulations governi.ng admissions practices and 
payment methodology and amounts for such services. 
(Those regulations would be issued jointly by the 
Secretaries of Defense, Transportation and Health and 
Human Services; CHAMPUS is developing the joint 
regulations.) We would continue the policy that 
hospitals participating in CHAMPUS and CHAMPVA that also 
participate in Medicare must meet all Medicare conditions 
of participation. Thus, if CHAMPUS or CHAMPVA has 
requirements for particii rting that differ from 
Medicare's, Medicare's requirements would have to be met. 
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We would require hospitals to accept the 
CHAMPUS/CHAMPVA-determined allowable amount as payment in 
full for the services provided to these beneficiaries. 

In addition, we would add a new paragraph (\4) to 
S489.53, Terminations by HHS^ to show that a hospital 
that does not meet the requirements of S489.25 \/ould be 
subject to possible termination. We do not anticipate 
that Medicare participating hospitals will refuse to 
accept CHAMPUS or CHAMPVA beneficiaries under these 
proposed requirements. Should one do so, we would expect 
appropriate officials from the Department of Defense or 
Transportation to notify us and we would then discuss the 
issue with the hospital in hopes of resolving it. If it 
cannot be resolved, the HCFA regional office would 
terminate the hospital's provider agreement under the 
provisions of 42 CFR Part 489, Subpart E, since the 
hospital's refusal to participate in the CHAMPUS or 
CHAMPVA programs would violate 42 CFR §489.25 of these 
regulations . 

These revisions would apply only to inpatient 
hospital services furnished to beneficiaries aomitted on 
or after January 1, 1987. 
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B. Participation in the Veterans Administration Health Care 
Program 

To implement section 233 of Pub. L. 99-576, we 
propose to add a new S489.26; Hospitals do not enter 
into participation agreements with the Veterans 
Administration program as they do if they choose to 
participate in the Medicare program or the CHAMPUS or 
CHAMPVA programs . Instead, the VA authorizes payment for 
the treatment, usually on a pre-admission basis at a 
designated hospi\:al that furnishes the service. We would 
require a Medicare participating hospital to admit any 
veteran whose hospitalization is authorized by the VA 
under 38 Q.S.C. 603 (this includes emergency cases, which 
may be authorized after admission). The hospital would 
have to meet the requirements of 38 CFR Part 17 regarding 
admission practices and payment- methodology and amounts. 
This arrangement would not affect the hospitals' need to 
meet all Medicare hospital conditions of participation. 

We would also revise §489.20, Basic commitments, to 
require hospitals to admit veterans whose admission is 
authorized under 38 U.S.C. 603 and to meec the 
requirements of §489.26. 

We would also revise §489.53, Termination by HCFA, 
to show that HHS triay terminate any hospital tnat fails to 
meet the requirements of §489.26. This would be included 



ERLC 



337 



333 



0900R/0077D cp 04/2i/87 21 

with the Paragraph (14) requiring hospitals to 
participate in CHAMPUS and CHAMPVA. 

As with the CHAMPUS and CHAOTVA programs, we do not 
anticipate that Medicare participating hospitals will 
resist the requirement to admit veterans, should one do 
so, we would expect the appropriate official of the 
Veterans Administration to notify us and we would then 
discuss the issue with the hospital in hopes of resolving 
it. If it cannot be resolved, the HCFA regional office 
would terminate the hospital's provider agreement under 
the provisions of 42 CFR Part 489, Subpart E, since the 
hospital's refusal to admit veterans violates 42 CFR 
S489.26 of these regulations. 

The VA is developing the regulations necessary to 
implement the statute (e.g., regarding payment 
methodology) . 

These regulations would apply to services furnished 
to veterans admitted on or after July 1, 1987. 

C. 3i:ateinent of beneficiary rights 

We would add a new section, ^2 CFR 139.27, to 
requi-re participating hospitals thac fur^sh inpatient 
hospital services to Medicare beneficiaries to give every 
beneficiary (or individual acting on his or h??j behalf) 
at or around the time of admission the not:::e prescribed 
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by HHS concerning discharge rights. We would not specify 
the contents of the notice in these regulations, as the 
hospital will not be responsible for writing the notice; 
we will distribute to the hospitals the notice that the 
hospitals are to use. 

We expect the notice of beneficiary rights to be 
available before this rule becomes final. The law is 
self-implementing, and it requires the language for the 
beneficiary notice to be prescribed within six months of 
the enactment of the legislation (i.e., by April 21, 
1987) and it must be distributed by hospitals within two 
months after it is prescribed. This rule would merely 
conform the regulations to the statute. 

We have revised our earlier notice, "An Important 
Message from Medicare," to incorporate the statutory 
requirements and have solicited comments from major 
beneficiary and provider organizations, such as the Gray 
Panthers, the American Hospital Association and the 
American Association of Retired Persons. We have also 
sent tne notice to both the Senate and House Select- 
Committees on Aging. The input from the various entities 
will be valuable in determining the final version o£ the 
notice . 

We would also revise §489.20, Basic commitments, to 
show that a hospital must distribute the prescribed 
notice of discharge rights. 



ERLC 



339 



335 

0900R/0077D cp 04/21/87 23 

We would add a new paragraph (15) to S489.53, 
Terminations by hhs, to show that a hospital failing to 
meet the requirements of 5489.27 may be terminated. 
Whether or not HHS would terminate a provider would 
depend on HCFA's judgement as to the scope of the failure 
and the hospital's correction or plan fo.T correction of 
the failure. We do not anticipate any hospital 
opposition to the requirement that the notices be 
distributed. We believe we already have full cooperation 
from hospitals. 

These revisions would apply only to Medicare 
admissions beginning 60 days or more after we have 
distributed the the necessary language. Hospitals may, 
however, begin to distribute it as soon as they receWe 
their supply. 

D. Hospital Emergency Care .J^^'V-/-, /; 

4 

The revisions to the regulations we are proposing 
would be revisions and additions to 42 CFR Part 489, 
Provider Agreements under Medicare, and revisions to 42 
CFR Part 1003, Civil Money Penalties and Assessments. 
Basically, the provisions would parallel the statute. 
1. We would revise 42 CFR 489.20, which discusses basic 
commitments, by adding a new paragraph to require 
hospitals as part of their participation to agree to 
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2. 



ERLC 



comply with the new S489.2^, which incorporates the 
statutory requirements. 

We would add a new section 489.24, Special 
responsibilities of Medicare hospitals in emergency 
cases, to set forth requirements for all hospitals 
that have provider agreements with Medicare. We 
would require a hospital to take the following 
measures* 

a. Medical screening requirement 

For any individual for whom emergency 
treatment or examination is requested, we would 
require a hospital with an emergency department 
to provide for an appropriate medica l scre ening^ 
examination within the emergency department's 
capability to determine whether an emergency 
medical condition, as defined below, exists or 
whether the individual is in active labor. The 
examinations would have to b e conducl ied^bY 
individuals qualified to c onduct these., 
ex aminations based on trAin jLng_and_e?cBerJL.enj;g. 
obtained in hospital eme rgency depa r tment s_. 

We would allow hospitals maximum 
flexibility in their utilization of emergency 
care personnel by not including specific 
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requirements concerning education or 
credentials for individuals conducting 
emergency medical examinations. This policy is 
consistent with the specified intent of the 
recently revised conditions of participation 
(51 FR 22010; 42 CFR Part 482). We believe 
that a hospital's risk management program and 
the potential liability involved in the use of 
other than fully qualified and trained 
personnel would assure proper utilization of 
medical personnel. 

Necessary stabilizing treatment for emergency 
medical conditions and active labor 

If the individual has an emergency medical 
condition or is in active labor, the hospital 
would have to either provide further medical 
examination and treatment to stabilize the 
medical condition or treatmsnt of the labor or 
transfer the individual appropriately to 
another medical facility. We would not hold 
the hospital responsible if the individual, or 
a legally responsible person acting on the 
individual's behalf, refuses to consent to the 
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further examination and treatment or the 
appropriate transfer to another hospital. 

c. Transfers and restrictions 

If an individual at z. hospital has an emergency 
medical condition that has not been stabilized 
or the individual is in active labox:/ the 
hospital could not transfer the individual 
unless one of the following conditions exist: 
» The individual (or a legally responsible 
person on the individual's behalf) 
requests the transfer. 
« A physician (or other qualified medica l 
personnel if a phys ician is not read ily 
available in th.ejiiengency, department) has 
certified in writing that, based upon the 
reasonable risks and benefits to the 
in'^ividual and the information available 
at the time, the medical benefits 
reasonably expected from the provision of 
appropriate medical treatment at the other 
facility outweigh the increased risks to 
the individual's medical condition from 
the transfer. 
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We would consider a transfer to be 
appropriate only if the receiving medical 
facility has available space and qualified 
personnel for the treatment of the individual 
ard has agreed to accept transfer of the 
individual and to provide appropriate medical 
treatment. The transferring hospital would 
have to furnish the receiving medical facility 
with timely appro priate.jn_edical records (or 
copies) of the examination and treatment 
provided by the transferring hospiral. The 
patient would have to be accompanied by 
qualified personnel during the transfer; 
transportation arrangements would have to 
include the use of necessary and medically 
appropriate life support measures. 

Although the statute authorized the 
Secretary to find that the transfer must meet 
"other requirements" in the interest of the 
health and safety of patients transferred, we 
are not at this time proposing to adopt any. 
We do however specifically invite public 
comment concerning any "other requironents" the 
Secretary should consider adopting regarding 
the health and safety of emergency department 
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patients being transferred between medical 
facilities. 



d. Definitions 

We would include in 42 CFR 489-24 the 
following definitions as defined in the 
statute, without interpretation: 

• "Active labor" means labor at a time when 
. delivery is imminent, there is inadequate 

time to effect safe "transfer to > another 
hospital before delivery, or a transfer 
may pose a threat to the health and safety 
of the patient or the unborn child. 

• An "emergency medical condition" means a 
medical condition manifested ^v acute 
symptoms of sufficient severity (including 
severe pain) that the absence of immediate 
medical attention could reasonably be 
expected to result in: (a) placing the 
patianfs health in serious jeopardy; (b) 
serious impairment to bodily functions; or 

(c) serious disfunction of any bodily 

organ or part. 
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* "To stabilize" means, with respect to an 
emergency medical condition, to provide 
the medical treatment of the condition 
necessary to assure, within reasonable 
medical probability, that no material 
deterioration of the condition is likely 
to result from the transfer of the 
individual from a facility. 

* "Stabilized" means, with respect to an 
emergency madical condition, that no 
material deterioration of the « condition is 
likely, within reasonable medical 
probability, to resul'>- from the transfer 
of an individual from a facility. 
"Transfer" means the movement (including 
the discharge) of a patient to outside a 
hospital's facilities at the direct -)n of 
any person employed by (or affiliated or 
associated with, directly or indirectly) 
the hospital, brt it does not include 
moving a patient who has been declared 
dead or who leaves the facility without 
the permission of any person responsible 
for directing transfers. 
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We would not define "participating provider" in 
Part 489. This is because 42 CFR 400.202 defines 
terms applicable to all of 42 CFR Chapter IV and 
already defines "provider". A provider by 
definition agrees to .participate in Medicare. The 
agreement is written and requires the provider to 
fulfill certain obligations. Until December 1986, 
the agreement required providers to meet only 
certain requirements of the Act as part of their 
provider agreement. In December, though, we sent 
out revised provider agreements for all 
participating hospitals to sign, indicating their 
agreement to comply with section 1866 of the Act in 
its entirety, so that they agree to meet the 
requirements of treating or transferring emergency 
patients and women in active labor. (Although not 
all f jreements have been rejcurned signed to us, 
section 1395(b)(4) of the Tax Reform Act of 1986 
(Pub. L. 99-509) amended section 1867(e)(3) of the 
Act so that providsrs did not have to agree 
specifically to ccmply with section 1867; by 
agreeing to participate under the terms of th« old 
agreements, the hospitals obligated themselves to 
comply with the requirements of section 1867.) 

We would add a definition of "participating 
provider* and the remaining statutory definition. 
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that of "responsible physician", to 42 CFR Chapter V 
(Part 1003), since these terms are used in 
conj'onction with monetary penalties, which is under 
the jurisdiction of the Office of the Inspector 
General. We discuss the definition of "responsible 
physician" below under "Civil Monetary Penalties." 

We invite public comment regarding all definitions. 

3. We propose to amend 42 CFR Parts 489 and 1003 to 

provide for types of sanctions that would be applied 
by the Department, as appropriate: 

a. Termination or suspension of the provider 



agreement 

If <i hospital knTowingly and willfully, or 
negligently, fails to provide the appropriate 
screening and treatment or transfer as 
explained above, it would be subject to 
terjnination or suspension of its provider 
agreement under section 1866(b) of the Act, as 
determined by HCFA (the authority to terminate 
has been delegated from HHS through the 
Administrator of HCFA to HCFA Regional 
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Offices). This requirement would be in S489.24 
as paragraph (e). ^Whether the hospital would 
be subject to termination or suspension would 
depend on whether, in HCFA's judgment, the 
preponderance of the evidence available 
establishes a definite p attern of knowing, 
willful or negligent noncompliance with the 
emergency medical examination, treatment or 
transfer requirements of §489.24. J 

If we receive a complaint to the effect 
that a Medicare hospital willfully and 
knowingly, or negligently, did not comply with 
the emergency medical screening, stabilizing 
treatment or transfer requirements, we would 
consider the complaint substantial 
allegation. If there is a substantial 
allegation, we would investigate the allegation 
thoroughly. Upon receipt of all Che available 
information and evidence, we would determine 
whethLjr there is knowing, willful or negligent 
noncompliance with our regulations. 

We would determine that the hospital 
knowingly, willfully, or negligently failed to 
comply with the requirements of §489.24 based 
on such factors as the number of violations 
substantiated, the period of time during which 



349 



345 



0900R/0077D 



cp 



04/2X/87 



33 



the violations occurred, the seriousness of the 
individuals* conditions seeking emergency 
medical care, evidence of treatment being not 
presided or inadequate, evidence of patients in 
unstable condition -not being properly, 
transferred as defined in S489. 24(d)(2) , 
evidence of the hospital's actions or lack of 
actions causing a patient's death or serious or 
permanent impairment to a patient's bodily 
functions, or evidence of a hospital's actions 
placing a patient's health in serious 
jeopardy. We would determine che hospital 
negligent if the hospital and its personnel 
-failed to exercise care that should normally be 
supplied to a patient experieu^ing an emergency 
medical condition as defined ir. S489. 24(b). A 
hospital's failure to- comply would also require 
us to determine whether to impose the sanctions 
of §489. 24(e); that l3, whether to suspend or 
terminate the provider agreement. Our 
determination to enforce the sanctions would 
depend on the judgment of the Secretary 
regarding the preponderance of the evidence 
available. 

If we determine that a hospital should be 
suspended, we would give notice to the hospital 
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with the suspension becoming effective five 
days after the date of the notice. The 
hospital would be able to appeal the suspension 
before an administrative law judge of the 
Office of Hearings and ^.ppeals of the Social 
Security Administration. The suspension would 
be for a minimum oi 30 days. We would pay for 
anycovered services furnished to Medicare 
beneficiaries admitted before the suspension 
was effective, up to a maximum of 30 days. 

We would revise 42 CFR 489-53. Termination 
by HCFA, to include failure to comply with the 
requirements of S489.24 as a cause for 
termination. We would add a new section, 
S489.56, Suspension of provider by HCFA, to 
show that HCFA may suspend rather than 
terminate a provider failing to meet the 
requirements of S489.24. 

We invite public comment on any additional 
criteria we should adopt concerning the 
initiation of the complaint or enforcement 
procedures. 
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b. 



Civil Monetary Penalties 



1. 



General 



In addition to termination or suspension 
of the provider agreement, if a hospital 



violates the requirements concerning 
screening, treatment and transfer, HHS 
could also impo.c a civil money penalty of 
not more than $25,000 for each violation. 
HHS could also impose a civil money 
penalty upon the "responsible physician" 
qf not more than $25,000 for each 
violation. A responsible physician is a 
physician within the meaning of section 
1861(r)(l) of the Act (doctor of medicine 
or osteopathy) who is employed by, or 
under contract with the hospital, who, in 
that capacity, had professional 
responsibility for the provision of 
examination or treatment for the 
individual, or transfer of the individual, 
when iiia violation occurred. A physician 
may be employed by, or under contract 



knowingly] and willful 



ly, or negligently 
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with# a hospital even though the physician 
receives no compensation from the hospital 
for furnishing medical services. 

For purposes of this provision, a 
physician would be considered under 
contract with the participating hospital, 
and therefore a responsible physician 
within the context of these regulations, 
if he or she has a written or oral 
agreement to take professional 
responsibility for providing examinations 
or treatment in the hospital's emergency 
room for individuals seeking emergency 
medical care, or for the proper transfer 
of these individuals, whether or not the 
physician receives compensation from the 
hospital for providing the services. 

In addition, if the provision of emergency 
medical services is shared by mois than 
one responsible physician, each 
responsible physician could be held Liable 
and a civil money penalty could be imposed 
either against a single responsible 
physician or jointly against all or some 
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of the responsible physicians. However, 
the total penalty amount per viola^:ion 
could not exceed $25,000 per violation. 

"Other qualified medical personnel when a 
physician is not readily available in the 
emergency department" would not De 
"responsible physicians" for purposes of 
these regulations. The employer of the 
personnel - hospital, physician or 
physician group - would be responsible for 
any violations by these personnel. 

We would revise SS1003.100, 1003.1^^2 and 
1003.103 to reflect these provisions. 



2. Determination of peralty amount 

We propose to establish in ^2 CFR 1003.106 
four criteria that ve would consider in 
determining the penalty amount — 

The degree of culpability of the hospital 
and the responsible physicians. 
The seriousness of the individual's 
condition in seeking emergency medical 
services . 
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• The prior history of the hospital and the 
responsible physicians in failing to 
provide appropriate emergency medAcal 
services or appropriate transfers. 

• Other matters 'required by justice. 

We specifically welcome comment on the 
application of these and other possible 
criteria/ and on the inclusion of specific 
aggravating and mitigating factors* to be 
considered in levying penalties under this 
provision. 

We believe that the authority to assess 
civil money penalties against the responsible 
physician as well as the hospital will be a 
strong incentive for both the physician and the 
hospital to respond to the medical needs of 
individuals with emergency medical conditions 
and women in active labor. 

We would refer cases for possible money 
penalties to the Department's Office of 
Inspector General (OIG). The method for making 
referrals to the OIG would be as follows: 

When HCFA establishes a pattern of 
noncompliance with any of the provisions of 
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section 9121, it would refer the case to the 
OIG Field Office (OIG/FO). With a particularly 
flagrant violation, resulting in extremely 
serious consequences, HCFA would notify the 
OIG/FO by telephone as soon as possible, in 
order to discuss the violation and to determine 
if a referral is appropriate even without a 
pattern being established. In both instan '}s, 
a written transmittal to the OIG would be 
required, together with any documentation which 
, ' esl:ablishes a pattern of noncompliance or a 

• flagrant violation. The referral would contain 

v*^ tt sunanary of the investigation to date, thus 

enabling the OIG/FO to determine whether to 
s«ek civil tvonetary penalties. 

The Inspector General would have to prove 
by a preponderance of the evidence that thG 
hospital or the responsible physician, or both, 
failed to provide emergency medical care as 
required by section 1867 of the Act, This 
provision wou^u be in 42 CFR 1003.114. 

The OIG would notify hospitals and 
responsible physicians assessed civil money 
penalties in accordance with 42 CFR 1003.109. 
We would revise that section to require that 
the notice would include a description of the 
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episode for which the penalty is proposed and 
why the penalty is bein^ assessed. 

We would also make necessary technical 
changes to SS1003.100, 1003.105, 1003.106, 
1003.109 and 1003.114 and add to §1003.101 
definitions of "participating hospital" and 
"responsible physician", as discussed above. 

b. Civil enforcement 

An individual who suffers personal harm, 
or a medical facility that suffers a financial 
loss, as a direct result of the hospital's 
violation of a requirement in 42 CFK 489.24, 
may bring a civil action, in an appropriate 
Federal district court, against the hospital 
for damages and other equitable relief as 
appropriate. No civil action may be brougnt 
more than two years arter the date of the 
violation. The Federa^ district court will 
apply the law of the S<:ate in which the 
hospital is located. According to the 
Conference Committee Report, the committee 
included the language concerning other 
equitable relief as appropriate as a directive 
to the courts: 
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"ttjhe [House of Repressntatives] language 
allowing courts to graiit 'other 
appropriate relief, was also modified to 
read 'other egraitable relief as 
appropriate', -to give the courts clearer 
direction that such relief should be 
within the courts regular equitable powers 
and should be granted for the purpose of 
remedying the violation or deterring 
subsequent violations." (H.R. .Rep. No. 
453, 99th Cong,, 1st Sess. 476 (1985).) 



We do not believe it necessary or appropriate 
to revise the regulations to reflect this 
provision. 



d. Preemption of State law 



The legislation provides that it does not 
preempt State or local law except where there 
is a conflict with the statutory provision. 
Since Federal law ordinarily supersedes State 
law where there is a conflict, it is not 
necessary to include this provision in 
regulations. 



Regulatory Impact Statement 



a. Introduction 

Executive Order (E.O. ) 12291 requires us to prepare 
and publish an initial regulatory impact analysis for any 
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proposed regulation that neets one of the E.O. criteria 
for a "major rule"; that is, chat would be likely to 
result in: an annual effect on the economy of $100 
million or more; a major increase in costs or prices for 
consumers r individual industr.ies. Federal, State, or 
local government agencies, or geographic regions; or, 
significant adverse effects on competition, employment, 
investment, productivity, innovation, or on the ability 
of United States-based enterprises to compete with 
foreign-based enterprises in domestic or export markets. 
Xn addition, we generally prepare a regulatory 
flexibility analysis that is consistent with the 
Regulatory Flexibility Act (RFA) (5 U.S.C. 601 through 
612), unless the Secretary certifies that a proposed 
regulation would not have significant economic impact on 
a substantial number of small entities. For purposes of 
the RFA, we treat all providers as small entities. 

Impact on* CHAMPUS, CHAMPVA, .md VA programs 

This proposed rule would requires hospitals to 
provide inpatient hospital services to individuals who 
have insurance coverage under CHAMPUS, CHAMPVA, and VA 
programs. 
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Further, payment from these programs must be accepted as 
payment in full. The effect of these two requirements is 
the reiult of the statute, not this proposed rule. 

Impact on hospitals 

The provision requiring Medicare participating 
hospitals to provide emergency services to any individual 
with an emergency medical condition and to any woman in 
active labor would ensure that everyone in an emergency 
situation will be stabilized before discharge or 
transfer, or the hospital may be ttk-minated. This 
provision is also the result of the statute and not this 
proposed rule. Further, it should be noted that 
currently under 42 CFR 124.600, et. seg. , of the Public 
Health Service (PHS) regulations nearly 5 thousand 
hospitals nationvid(j, which received ilili Burton 
construction grants and loans, are required to 
participate in the Medicare program if eligible to do 
so. Under these regulation hospitals are required to 
provide emergency medical s'jrvices to any person who 
resides (or, in the case of some hospitals, works) in tl'e 
hospital's designated health service area. We believe 
the great majority of these hospitals comply with the 
earlier 
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requirements. As a result, the economic impact of this 
proposed rule should be minimal, primarily affecting only 
those hospitals not already under such an agreement, 
those not complying with their agreements, or those 
hospitals that as a matter of policy have interpreted 
their obligations narrowly and refused services to 
individuals net specifically covered by the Hill Burton 
requirements . 

Impact on patients 

After the 1979 establishment of the above-mentioned 
Hill-Burton requirement very few community service 
complaints had been filed with PHS* Office for Civil 
Rights, although numerous criticisms have been reported 
in the media concerning admissions for emergency 
services. We bjlieve that establishment of an 
additional, broader requirement and an additional avenue 
of complaint may result m reporting of a larger number 
of ii*cidents. However, in view of the PHS experience we 
anticipate those incidents to be sporadic and relatively 
isolated. We expect this provision to increase th-a 
incentives for hospitals to avoid such incidents, which 
will minimize future negative perceptions and at the same 
time improve health services for all patients. 
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e. Conclusion 

For these reasons, we have determined that a 
regulatory impr.ct analysis is not required. Further, we 
have determined, and the Secretary certifies, that this 
proposed rule will not have a cignif icent'economic impact 
on a stibstantial number of small entities, and we have 
therefore not prepared a regulatory flexibility analysis. 

Paperwork Reduction Act 

These changes would not impose paperwork collection 
requirements. Consequently, they need not be reviewed by the 
Executive Office of Management and Budget under the authority 
of the Paperwork Reduction Act of 1980 (44 U.S.C. 3801 et. 
seq.) . 

Response to Comments 

Because of the l?rge number of cosunents we receive on 
proposed regulations, we cannot acknowledge or respond to 
them individually. However, in preparing the final rule, we 
will consider ail comments received timely and respond to the 
major issues in the preamble to that rule. 
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List of Subjects 

42 CFR Part 485 

Health facilities. Medicare, Reporting and recordkeeping 
requirements. 

42 CFR Part 489 

Health facilities, Medicare. 

42 CFR Part 1003 

Administrative practice and procedures. Archives and records. 
Grant programs-social programs. Maternal and child health. 
Medicaid, Medicare, Penalties. 
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Title 42 of the Code of Federal Regulations would be amended 
as follows: 

A. Chapter IV, Part 489 is amended as follows: 

PART 489 - PROVIDER AGREEMENTS UNDER MEDICARE 

1. The authority citation for Part 489 is revised to read as 
follows: 

Aomouir: Sea. 1102. IMI. ISMm. 18M. r i a g 7 
and im of the SocUl Securtty Act (42'^ ' 
Vj3,C 1302. 1395X. 139SmA. 1395oe. and/ 

1395lih>. and mc. e02(k) ol Put>. L. 9»-31 <42* 139 Sdd 
UAC 1399VW note). *^s*s* 



2. The table of contents is amended by adding SS489.24, 
489.25, 489.26, and 489.27 to Subpart B, revising the 
heading for Subpart E, and adding 489.56 to read as 
follows: 

PART 489 - PROVIDER AGREEMENTS UNDER MEDICARE 
* « * « * 

Subpart B - Essentials of Provider Agreements 

una** 

489.24 Special responsibilities of Medicare hospitals in 
emergency cases . 

489.25 Special requirements concerning the CHAMPUS and 
CHAMPVA programs. 
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489.26 Special requirements concerning veterans. 

489.27 Beneficiary statement of discharge rights. 

* , * * * * 

t it>i>< l f ii w Iiii M iii Apw 



Subpart E — Termination or Suspension of Agreements- 
Reinstatement after Termination 
***** 

489.56 Suspension of provider by HCFA. 

***** 
Section 489.20 is revised by adding paragraphs (f), (g), 
(h), and (i), and by revising paragraphs (d) and (e) as 
follows: 

489.20 Basic commitments. 
The provider agrees — 



(d) Cn the case of a hospitiU that fur- 
nishes Inpatient hospital services to a 
beneficiary, to either furnish directly 
or make arrangements for aU items 
and senrlces (other than physicians* 
services u described in { 405.550(b) of 
this chapter) for which the benefici- 
ary is entitled to have payment made 
under Medicare; 

(e) In the case of a hospital that fur- 
nishes inpatient hotpltal services for 
which payment may be made under 
Subpart D of Pairt 405 of this chapter, 
to maintain an acreement with a utili- 
zation and quality control peer review 
orzanizatlon <lf there is such an orga- 
nization for the area in which the hos- 
pital is located, which has a contract 
with HCFA under Part B of title ZX of 
the Act) for that organization to 
review the admi;sions« quality, appro* 
priateness, and diagnostic Information services * 
related to such Inpatient hospital t — 




0 l} 



361 



0900R/0077D cp 04/21/87 49 

(f) In the case of a hospital with an emergency 
department, to comply with §489.24 of th^s subpart; 

(g) In the case of inpatient hospital servicfts, to 
participate in any health plan contracted for under 
10 D.S.C. 1079 or 1086 or 38 U.S.C. 613, in 
accordance with S489.25 of this subpart; 

(h) In the case of inpatient hospital services, to admit 
veterans whose admission has been authorized under 
38 D.S.C. 603, in accordance with S489.26 of this 
subpart; ' and 

(i) In the case of a hospital, to comply with §489.27 of 
this subpart by giving each beneficiary a statement 
of his or her discharge rights. 

4. A new 489.24 is added to read as follows: 

§489.24 Spacial responsibilities of Medicare hospitals 
in emergency cases 

(a) General. In the case of a hospital that has an 

emergency department, if any individual (whether or 
not eligible for Medicare benefits) comes to the 
emergency department and a request is made on the 
individual's behalf for examination or treatment of 
a medical condition, the hospital must provide for 
an appropriate medical screening examination within 
the capability of the hospital's emergency 
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department to determine whether or not an emergency 
medical condition exists or to determine if the 
individual is in active labor. The examinations 
must be conducted by individuals qualified to 
conduct these examinations, based on training and 
experience obtained in hospital emergency 
departments . 
(b) Definitions , 

"Active labor" means labor at a time at which 
delivery is imminent; there is inadequate time to- 
effect safe transfer to another hospital before 
delivery; or a transfer may pose a threat to the 
health and safety of the patient or the tinhorn child. 

"Emergency medical condition" means a medical 
condition manifesting itself by acute symptoms of 
sufficient severity (including severe pain) that the 
absence of immec'iate medical attention could 
reasonably'^be expected to result in: 

(1) placing the patient's health in serious 
jeopardy; 

(2) serious impairment to bodily functions: or 

(3) serious dysfunction of any bodily organ or part. 
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"Stabilized" means, with respect to an emergency 
medical condition, that no material deterioration of 
the condition is likely, within reasonable medical 
probability, to result from the transfer of the 
individual from a facility. 

"To stabilize" means, with respect to an emergency 
medical condition, to provide the medical treatment 
of the condition necessary to assure, within 
reasonable medical probability, that no material 
deterioration of the condition is likely to result 
from the transfer of the individual from a facility. 

"Transfer" means the movement (inciading the 
discharge) of a patient to outside a hospital's 
facilities at the direction of any person employed 
by (or affiliated or associated, directly or 
indirectly, with) the hospital, but does not include 
su..n a movement of a patient who (1) has been 
declared dead, or (2) leaves the facility without 
the permission of any such person, 
(c) Necessary stabilizing treatment for emergency 
medical conditions and active labor . 
(1) General . If any individual (whether or not 
eligible for Medicare benefits) comes to a 
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hospital and the hospital determines that the 
individual has an emergency medical condition 
or is in active labor, the hospital must 
provide either — 

(A) Within the capabilities of the staff and 
facilities available at the hospital* for 
further medical examination and treatjment 
as required to stabilize the medical 
condition or to provide for treatment of 
the labor; or 

(B) For transfer of the individual to another 
medical facility in accordance ^;ith 
paragraph (d) of this section, 

(2) Refuse, to consent to treatment , A hospital 
meots the requirements of paragraph (c)(1)(A) 
of this section with respect to an individual 
if the hospital offers the individual the 
further medical examination and treatment 
described in that paragraph but the individual 
(or a legally responsible person acting on tlie 
individual's behalf) refuses to consent to the 
examination or treatment. 

(3) Refusal to consent to transfer , A hospital 
meets the requirements of paragr.iph (c)(1)(B) 
of this section with respect to an individual 
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if the hospital offers to tca'^ y 
individual to another medica. / ir; 

accordance with paragraph (d) of thiv section 
but the individual vor a legally res'^jn?ible 
pe*-.on actirq on the individual's behalf) 
refuses to consent to the transfer. 
(d> Restricting transfers until the patient is 
stabilized . 

(1) General . If a patient at a hospital has an 
emergency medical condition thaz has not been 
stabilized (as defined in paragraph (b) of this 
section) or is in active labor, the hospital 
may not transfer the patient unless — 
(A)(i) The patient (or a legally responsible 
person acting on the patient's 
behalf) requests the transfer; or 
(ii) A physician (within the meaning of 
section 1861(r)(l) of the Act, or 
other qualified medical personnel 
when a physician is not readily 
available in the emergency 
department, has signed a 
certification that, based upon the 
reasonable risks and benefits to the 
patient, and based upon the 
information available at the 
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time, the medical benefits reasonably 
expected from the provision of 
appropriate medicLl treatment at 
another medical facility outweigh the 
increased risks to the indi^*" iual ' s 
medical condition from being 
transferred; and 



(B) the transfer is an appropriate transfer, 
(2) A transfer to another medical facility will be 
appropriate cnly in those cases — 
<A) in which the receiving facility — 

(i) has available space and qualified 
personnel for the treatment of the 
patient; and 
(ii) has agreed to accept transfer of the 
patient and to provide appropriate 
medical treatment; 

(B) in which the transferring hospital 
provides the receiving facility with 
appropriate medical i,"2cords (or copies of 
them) of the examination and treatment 
furnished at the transferring hospital; 

(C) in which the transfer is effected through 
qualified personnel and transi: ^rtation 
equipment* as required* including the use 
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of necessary and medically appropriate 
life support measures during the transfer; 
and 

(D) that meets such other requirements as the 
Secretary may 'find necessary in the 
interest of the health and safety of 
patients transferred. 
(^) Termination or suspension of provider agreeiaent > 
If a hospital knowingly and willfully, or 
negligently, fails to meet the requirements of this 
section, HCFA may — 

(1) Terminate the provider agreement under §489.53 
of this subpart; or 

(2) Suspend the provider agreement under §489.56 
for a period of time ir determines appropriate 
afteir reasonable notice to the public and the 
hospital. 

5. A new §489.25 is added to read as follows: 

§489.25 Special requirements concerning CHAMPUS and 
OiAMPVA programs . 
For inpatient services, a hospital that participates 
in the Medicare program must participate in any health 
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plan contracted under 10 U.S.C. 1079 or 1086 (Civilian 
Health and Medical Program of the Uniformed Services) and 
xrnder 38 U.S.C. 613 (Civilian Health and Medical Program 
of the Veterans Administration) ajid accept the 
CHAMPDS/CHAMPVA-detennined allowable amount as payment in 
full. Hospitals must meet the requirements of 33 CFR 
Part 199 concerning program benefits under the Department 
of Defense. This section applies to -inpatient services 
furnished to beneficiaries admitted on or* after January 
1, 1987. 

6. A new S489.26 is added to read as follows: 

S489«26 Special requirements concerning veterans. 

For inpatient services, a hospital that participates 
in the Medicare program must admit any veteccin whose 
admission is authorized by the Veterans Administration 
under 38 U.S.C. 603 and must meet the requirements of 38 
CFR Part* 17 concerning admissions practices and payment 
methodology and amounts. This section applies to 
services furnished to veterans to admitted on and after 
July 1, 1987. 
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7. A new S489.27 is added to read as follows: 

S489.27 Beneficiary statement of discharge rights. 

A hospital that participates in the Medicare program 
must furnish each Medicare beneficiary, or an individual 
acting on his or her behalf, the statement of discharge 
rights HCFA supplies to th*- !iospital to implement section 
l866(a)(l)(M) of the Act. The hospital must furnish the 
statement at or about the time of admission. This 
£)rovision is effective with admissions beginning on or 
after [60 days after HHS-prescribed notice is written]. 

8. The heading of Sub^iart E -is revised to read as follows: 



9. In S489.53, the introductory language of paragraph (e) is 
republished and paragraph (a) is amended by adding 



^^or oLjpension 



•Agreement; 



subparagraphs (10), (ll), and (12) to read as follows: 




(a) ittU for Urminaticn of agree- 
ment Mh any pttnider. HCFA mxj 
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(10) In the case of a hospital that has an emergency 
department, the hospital failed to comply with 
S489.24 of this part. wh5ch requires the 
hospital to examine, treat or transfer 
emergency medical cases appropriately. (HCFA 
may instead suspend the agreement; see 5489.56 
of this subpart.) 

(11) In the case of a hospital requested to furnish 
inpatient services to CHAMPUS or CHAMPVA 
bet.oficiaries or to veterans, it failed to 
comply with 5489.25 or §489.26 of this part, 
respectively. 

(12) It failed to furnish the notice of discharge 
rights as required by §489.27 of this part. 

10. A nsw 5^89.56 is added to read as follows: 

§489.56 Suspension of provider by HCFA. 

HCFA may caspend the agreement, for a period of time 
it determines appropriate, with any hospital with an 
emergency department that fails to meet the requirements 
of §489.24 of this part, concerning examination, 
treatment and transfer of emergency medical cases. If 
HCFA decides to suspend the agreement, rather than 
"terminate the agreement (see §489. 53 (a) (10) of this 
subpart), HCFA will give the hospital and public 
reasonable notice. 
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B. Chapter V, Part 1003 is amended as follows: 

Part 1003 - CIVIL MONEY PENALTIES 
AND ASSESS^ENTS 

1. The at^thority citation for Part 1003 is revised to read 
as follows: 



.III ■■iim.i Sect. llOX lltt:U2aA-a»r 



AUTHORITY: Sees. 1102, 1128, 1128A, 18.42(j) and 
J.867(d)(2) of the Social Security Act (42 U.S.C. 
1302, 1320a-7, 1320a-7a, 1395u( j ) and 1395dd(d) (2) ) , 

2. Section 1003.1*00 is amended by revising paragraphs (a) 
and 'b) to read as follows: 



IIOOXIM ^„ 

(» BatU, This part Impteme nti sec- _ / and 1867(d)(2) 
SocUl Security Art <42 U^C. 1320*- ^ , . 

7(c). I320c>,4, mi »gbMtji>7 jr-^^^-1395u( j ) , and 1395dd(d) (2) ) , 

(b>l»wpojfc This part ( 1) esUbUshes 
proc ilum for lApoalnclcivU money 1/ 4 \ 
PenaltlM and anessmenu actlnst per* ^ 
sons who have submitted certain pro* 
hlblted claims under the Medicare 
Medicaid, or the BCateznal and Child 
Health Services Block Grant pro- 
irams; 

#and (ii) civil money penalties against ^ 
participating hospital with an emergency department 
and responsible physician or physicians who fail to 
provide emergency medical care as specified an 
S489.24 of this titxe; 
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(2) esUblbhea procedures for 
suspending from the Medicare and 
Medicaid programs, persons against 
whom a civil money penalty or assess* 
ment has been imposed: and (S) sped* 
fles the appeal rights of persons sub- 
ject to a penalty or assessment. 



Section 1003.101 is amended by adding definitions 
for the terns "participating hospital" and 
"responsible physician" to read as follows: 

1003.101 Definitions. 

For purposes of this part*. 
***** 
Participating hospital means a hospital that has 
entered into a Medicare provider agreement under 
section 1866 of the A.-t and has, under the 
agreement, obligated itself to comply with the 
requirements of section 1867 of the Ac^ 

pi.<.pnnsible physician means a physician within trhe 
meaning of section 1861(r)(l) of the Act who (i) is 
en.ployed by, or ii under contract with, the 
participatinr: hospital in providing luedical 
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services, and (ii) <^^cing in such capacity, has 
professional responsibility for the provision of 
examinations or treatments for an Individual, or 
transfer of the individual, who is seeking emergency 
medical care or who is in activn labor. 
***** 
4. Section 1003.102 is amended by redesignating existinj 
paragraph (c) as paragraph (d) , ^d by adding a new 
paragraph (c) and a new subparagraph (d)(3) to read as 
follows: 

S1003.1LJ Basis for civil money penalties and 
assessments . * 
***** 

(c) The OIG may impose a penalty against a participating 
hospit?vl with an emergency department, any 
responsible physician, or both, that it determines 
in accordance with this part has knowingly, 
willfully or negligently violated section 
1867(a)-(c) of the Act (42 U.S.C. 1395dd(a) , (b) and 
(c)). (See §489. z4 of this title./ 
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<«K1) In any case In which It U de> 
termined that more thiA one person 
was responsible for presentlnc or caus- 
ing to t)e presented a claim as 
scribed In paragraph (a) of this sec- 
tion, each such person may be held 
Uable for thj penalty prescribed by 
this part,*and n aneasment may be 
Imposed agalziit any one such person 
or jointly and severally against two or 
more such persons, Imt th9 aggregate 
amount ot the aoesBnents collected 
may not exceed the amount that could 
be attested If only one.person was re- 
sponsible. 

(2) In any case In which It \& deter* 
mined that mote.lhan one person was 
responsible for presenting or causing 
to be presented a request for payment 
described In paragraph (b) of this sec« 
Uon, each such person may be held 
liable for the penalty prescribed by 
this part. 



(3) In any case in which it is determined that more 
than one physician was responsible for 
knowingly* willfully or negligently failing to 
provide care to an individual who is seeking 
emergency medical treatir^-nt or who is in active 
labor in accordance with section 1867 of the 



Act, a penalty may be- imposed against any one"" 
responsible physician, or jointly and severally 
against two or more physicians, deemed 
responsible for failing to provide the rec[uired 
care. The agg regate amount of the penalty 



levied, however, may not.. exceed the_ amount that 
could be assessed if only cue..physician were 
deemed responsible. 
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5. Section 1003.103 is revised by designating the existing 
content as paragraph (a), revising paragraph (a) and 
adding a new paragraph (b) to read as follows: 



(b) The OIG may impose a penalty of not more than 
$25,000 against a participating hospital and a 
penalty of not more than $25,000 against the 
responsible physician or physicians for each 
violation subject to a determination under §1003.102 
(c) and (d)(3). 



(a) 



i im,m AaiMuUorpctialCr. 




§1003. 102(a) 
and (b) of this 
subpart. 
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6. Section 1003.105 is amended by revising paragraph (a) to 
read as follows: 



11003.109 SiupfMiMi from ^tctkipttUoii 
taMcdkartorMfdkAid 
(s) A penon subject to a penaltr or 
MMsnnent . ^Jet<nntocd under 
1 1003.102 fmiky, ia v«ddlUoo, be sui^ 
pended ftom partidpftUon In Medicare 
for s period ot time determined undej^ 
f 1003.107. The OIO may require the 
4j|/proprlate State afency to luipend 
the perM>n trota the Medicare prqi 
gram for a period he chaU spedf/./ltze 
State acencr mar requett the'Secre* 
tary to waive suspension ot a person 
£rom the Medicaid program under this 
section if it concludes that.,beeause of 
the' shortace of pro%ldeti or other 
health care personnel in the area, Indl* 
liduaU elliible to receive Medicaid 
benefits would be denied access to 
medical care or ';;hat such Individuals 
would suffer hardship. TheiSecre^tty" 
wm notify the St ate aaency if and 
when the ileereleiy (waives siispension" 
.'n response to such a request. 



■(a) and (b) 



re 
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Section 1003.106 is amended by designating the 
introductory laaiguage of (b) as ^b)(l) and redesignating 
current subparagraphs (b)(l)^(5) as (b)(lXi)-.(b)(i)(v> 
and by revising paragraphs (a), redesignated (b)(l)(iii) 
ana (c) to read as follows: • 

(a)IIn dtccnnining the amount of / -i \ 
tny ptnalty or Mieaii en < t i h t P t 
UM i meu l i h iil t ti m In t o m r I n 

in accordance with S1003. 102(a) and (b), the 016 will 
take into account: 



The nature of the eUla or re* 
qucft for payment ^nd the divum* 
staneec under which tt wts ;.rescste^ 
~n^Thi$ degree of culpability oi the 
( i i i ) penoo tubmlttlnc the claim or nsauest 
for payment, 

\ 4^ The hlft^ry of prior offenaei of 
the person submlttlns the rTiTm <^ 
n wiel for payment. 

^> The flnandfi condiUon of the 
pc.ion presenting the claim or request 
for payment, and 
"^•^ Sach other matters aa Justice 




request 



luay ^eaul^e. 



In determining the airount of any penalty in 
accordance with S1003. 102(c) , the OIG will take 
inro account : 

(i) the degree of culpability of the 

participating hospital and the responsible 
physician or physicians: 
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(ii) the seriousness of the condition of thv 
individual seeking emergency medical 
treatment; 

(iii) the prior history of offenses of the hospital 
and responsible physician or physicians in 
their failure to provide appropriate 
emergency medical screening^ stabilization 
and treatment of the patient/ or to effect an 
appropriate transfer of the patient to 
another facility; and 
(iv) such other matters as justice may require. 

(b> GuiOMnM far dtifrmining tfu 
amount of thM ptnaXtv or lUMMrruntr ( 1 ) 
As giildcUnM for Uldnc Into account 



, . . thli Mctlon, tht foUowtnc arcum- 
(1) lUncM are to b« oonsidertd: 

-^•Hf Naturt aurf cinumttuneu of tfi4 
dainu It should bo conslUered a mltl* 
gsUnt drcumttanco If all tht Items or 
sorrloM subjoct to a dttcrmlaatlon 
unutr 1 1003.103 Included la tht action 
broucht undtr this part wore 'of tht 
samt typt and ooctirred within a short 
perloa of tlfflt. thtrt ««rt fiw such 
Items or aenrlcts. and tht total amount 
dalmtd for such Items or sdrrlcts was 
ItM than $1,000. It should bt oonsld* 
trtd an afsraratl:^ drcumstanct if 
such Ittas or strrtces wtrt of strtrat 
tfpcx oec«tfTtd OTtr a Itngthy ptilod 
of tlmt. thtrt wert manr iuch Ittms 
or serrlces (or tht naturt and drcum- 
stanow Indicate a pattern oi claims for 
such Items or strrleas)* or tht amount 
dalmtd for such Items or stnrlett was 

(ii) ^«4tt DtffTM Q/«l(9fiMlilE. It should 



be oonsiderMt a mlUcatlnt circum- 
stance if the elalffi fcr the Item or 
servtee was the mult of an uninten- 
tlonal and unrtoocnlatd^erTor In tht 
prootas rtspondtnt foUowtd In prt* 
sentins claims, and oorrtctlrt steps 
wert taken promptly afttr tht error 
was dlseovertdL It should bt eonsld' 
eitd an acfravatin^ dreumstance if 
the mpondent knew the Item or serr* 
Ice was not provided as claimed, or if 
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could be made becauae h« u\d been 
txcJuded from protraa ritobSS 

tentu ot tn anifnment a«reeraent or 
m Mmrnent with a SUU ajrencr 
(iii) «a<l«ruoo3.ioj<b). •^"^^ 
<*^Vfij«t. It fhould bt con- 

«t any Umt prior to th* p^S^Son 
of anjr dalm which IncIuSedilSS 

held UabU for crimlnat dylL ar ad. 
S^ntonulrt -rSTta coSn^o^^ 
with a protnm corertd by thiaSS o? 
•ay other pubUc or prlvau promm of 
reimbunemtnt for thedJcal ttrrtcm! 

n^r\ -n -HWiaancteZ eondiUoiu It should be 
6onaidertd a mlticAtlne drcunutance 
U tmpcaitlon of the penalty or assess* 
ment wit^ut reduction wUl jeopardize 
the fJblUty of the respondent to con* 
tlnue M a health ctrt provider. In all 
cases, th^ rssources svalUble to the re« 
tpondent will be considered when de- 
termining the amount of the penalty 

assenotent* 
•7\-<*> OUitr taatUn as juttict may re- 

(v> ^In, Other drcumstanccs of tn u* 

L>mvatln9 or mltlctlinc nature should 
be taken into account lf« in the inler* 
eits of justice, they require either a re- 
duction of the psiulty or tssessment 
or %a. increase in («roer to assure the 
achievement of the purposes of this 
part. 
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50»fsuDjcct to s detcrxninauon under 



(c) As culdelines tor determlziins the 
az:u>unt ot the penalty and anessment 
to be toPO»c<t for every I l ea w mw - T' 



dtem. service or incident 



(1) If there are substantial or several 
mltlsatinc circumstances, the acgrc- 



•-S1003.i02(a) and (b): 



gate amount of the penal^ and assess* 
ment shoxUd be set at an amount suffi- 
ciently below the maximum p ermitted / - \ 
by II 1003.103Gnn003a(K to reflect ^ ' 
that fart. 

(2) If there are substantial or aereral 
anravatlnc circumstances, the ame- 
fate amount of the penalty and assess- 
ment should be set at an amount suffi- 
ciently close to or at the maximum ^( a ) 
permitted by || 1003.103/and 1003.104. 

to reflect that fict. ' 

(3) XTnlesB there are extraordinary 
mltisatlnc drcumstancea, the acgre- 
fate amount of the penalty an«< assess- 
ment should nerer be leas than double 
the approximate amount of damages 
<ustalned by the XTnited States, or any 

SUte.«saresultof cUimssubJecttoa - S1003. 102(a) and (b) . 
determination under t loooaoa. /r — 





* 



* 
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8. Section 1003.109 is amended by revising paragraph (a) to 
read as follows: 

f lOmOf Notkc or proiHMcd detennijis- 

(&) If the Impector O^enl pro* 
poces to ImpoM % penalty and assess- 
ment, or to suspend a respondent from. 
partidpaUon in Medicare or Medicaid, 
in accordance with this part be or she 
must deliver or send by certified mail, 
return receipt requested, to the re- 
spondent, written notice of bis or her 
Intent to Impose a penalty, assessment 
and suspension, s s applicable. The 
notice win tnclude/rei^exxe to Ine — ( i ) 
statutory baste for the penalty, aaseit 

ment, and suspension: /description of U/^\ -^i. ^ ^ 

the claims and r^uesu^pament V^) with respect to 
with respect to which the penalty, as- determinations under 

fSlrS£^^xS:S^ S1003. 102(a) and (b). 

General Is relyinc upon statistical 

sampling punuant to | IW.U a . HB " §1003.133 

which case th« notice shall describe 
those claims and requests for payment 
comprisins the sample upon which the 
Inspector General is relylnc snd shall 
also briefly describe the statistical 
sampling technique utilized by the In- 
spector General);. 
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(3) with respect to determinations under 

S1003. 102(c> , a description of the episode with 
respect to which the penalty is proposed; (4) 
the reason why such claims and requests for 
payment, or failure to provide emergency 
medical services as required under section 1867 

of the Act, subject 

t he f e —a n mhy a u e h 
( l iaJ iM x qy i U f a r pcrn it nt mb^ 
jMft- the respoadeat to ft penalty, as- 
sessment, and suspension: the amount 
ot the propoecd penalty* assessment, 
and the period of p roposed stispenston 
(where applicable); Mmy drcumsuncei' ( 5 } 
described In 11003.106 which were 
considered when determlnlnc the 
amount ot the proposed penalty and 

usea sment and the period of siispen* . 

slon;/^[n5&ucuoi^ xor responoing to (fi) 
the notice, tncludlnc a specific state* 
ment of respondent's right to a hear- 
ing; of the fact that failure to request 
a hearing within 30 days permits the 
Imposition of the proposed penalty, as- 
sessment, and suspension without 
right to appeal, and of respondent's 
rUht to request an extension of time 
In which to respond to the notice and 
a cop> of the rules contained In this 
part. 
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9. Section 1003.114 is amended by revising paragraphs (a) 
and (b)/ by revising and redesignating existing 
paragraphs (c) and (d) as paragraphs (d) and (e), 
respectively, and by adding a new paragraph (c) to read 
as follows: 



flO<».U4 Imim mad burdcft of proof. 

(a) To the extent that a proposed 
penalty and assessment is based on 
claims or requests tor payment pre- 
sented on or after August 13* 1991, the 
Inspector General must prove by a 
preponderance ot the evidence that 



for payment as described tn |t lOflO.l gF 
(b) To the extent that a proposed 
penalty and assessment is based on 
claims presented before Aucust 13, 
MU the Inspector General must 

prove by clear and convincing er ,nce 
that: 

(1) The respondent presented or 
caused to b e presented such elaims a s 
described in H lOoa.lO ^and 

(3) Presenting or causini to be pre- 
sented such claims could have ren- 
dered respondent Uable under the pro* 
visions of the False Claims Act. 31 
U£.C 3729 et set/., for payment of an 
amount not less than that proposed. 



the respondent presented or caused to 



§1003. 102(a) and (b) 
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(c) To the extent that a proposed penalty is based on ' 
violation of section 1867 of the Act, the Inspect 
General must prove by a preponderance of the 
evidence that the hospital and responsible 
physician or phys'::ians faiiled to provide emergen 
medical care as described in S1003 . 102(c) . 



S1003. 102(a) or (b), or (2) failed to provide 
emergency medical services within the scope of 
S1C03. 102(c), 



proceeding In which the respondent 
WM a party and had an opportunity to 
be heard, the respondent jhail be 
bound by such determination In any 
proceeding under this part. 

The respondent shaU bear the 
burden of producing and proving by a 
preponderance of the evidence any clr- 
cunjstancej described In 1 1003.106 
that would Justify reducing the 
amount of the penalty or assessment, 
or the P«riod C suspension. 



(d) 



'^=^--^Where a f inal determlnaUo n that 
we rejpondentlpresenteti or caused to 




has been rendered In any 
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Dr. Kellermann subsequently submitted the following information: 




July 2, 1987 



Mr. Frank Almendarez 

Dept. of Health & Human Services 

Office of Inspector General 

Officft of Analysis & inspections * 
Regional VI 

1100 Commerce Street. Room4E6 
DanaSpTX 75242 

Dear Mr. Almendarez: ' 

Enclosed are copies of supporting material relevant to your review of emeraency department oatient 
•dumping' in Tennessee. They Include: - ' f 

A) SB141D, Tennessee General Assembly. 

B) Tennessee Hospital Association (JHA) reaction to COB'rlA and to SB1410. 

C) Original mSQSSSi transfer regulations of State of Tennessee (rejected). 

D) Current proposed transfer regulations for Tennessee (under fire bv 
THA). ' 

E) £iQC2Sed transfer policy (or the Regional Medical Center at Memphis emphasising patient consent 
prior to transfer and physician certification of "stabilrty* prior to transfer, in addition to cobra 
provisions. •% ■» 

P) An analysis of COBRA by NAPH. ' ^ 

G) Our current Med ER admission and transfer policy. t • ' * 

H) Ambulance transfer datasheet - The MED. ' • 

0 Abstract: Patient "dumping* In the Mid-South. ' - ' 

J) Severity of Illness criteria used in I) above. 
K) Tables relevant to I) above. , . \. * 

L) Illustrative "problem transfer cases. ' .> 

a) S.P.1/86 + 

b) CP. 11/9/86" 
LB. 11/12^6 
M.C. 11/17/86 + 

•c) M.R.3/C7 + 

d) J A 5/87 + 

e) J.R.6/87* 

• died prior to transfer 

died following transfer 
+ emergency surgery and^or ICU admission 



• REGIONAL MEDICALCENTERATMEMPHIS ; Coav^wcfe' 
877 Jefferson Aveoue. Memphis Tef^ejsee 33103 
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Mr. Frank Almendarcz 
July 2, 1987 
Page 2 



I hope this material may be of use to you and the Office of Inspector General, DHHS. 



Sincerely, 




Arthur Kellemr^in, M.D., M.P.H. 
Assistant Professor and Chief 
Division of Emergency Medicine 
Department of Medicine 
University of Tennessee, Memphis 

Medical Director 

Emergency Services 

Regional Medical Center at Memphis 



AK:ms 



Enclosure(s) 



cc: Gary Shorb, Pre^klenl 
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PUBLIC CHAPTFR NO. 711 

" ' ' • SENATE BILL NO. i410 

By Ford 

Substituted for: House Dili No. 1725 ' • 

By DeBerry, Dixon 

AH ACT Relative to the transfer of patients from one hospital to 
another and to amend Tenness^ie Code Annotatedi Title 68» 
Chapt .« . 

BE rr ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF 
TEHNESSRE. 

• SECTION 1. Tennessee Code Annotated* Title 68, Chapter tl, Is 
amended by. addlnj^ Sections 2 throuf^h 5 of this act as new, 
•ppropHately numbered sections. 

SECTION* 2. It Is the Intent of the General Assembly that the 68-11-701 
Tennessee Department of Health and Environment, actlnfc through the 
Board for Licensing Health Care Facilities created at Tennessee Code 
Annotated Section 68-11-203, shall promulgate rules. In accordance 
¥lth the provisions of the Tennessee Code Annotated, Title 4, Chapter 
I, to reculatt the transfer of Inpatients between hospitals and that . 
npatlents . should not henceforth be Involuntarily transferred for 
)urely economic reasons hut should receive the needtd medical care as 
*equirid by Tennessee Code Annotated, Title 68, Chnpter 39, Part 3. 

SECnON 3, (a) The Tennessee Department of Health and Environment, 68-11-702 
ictlni^ through the Board for Licensing Health Care Facilities created 
tt Tennessee Code Annotated, Section 66-11-203, shall adopt rules. In 
iccordance with the provisions of Tennessee Code Annotated, Title 4, 
Chapter • $9, to provide standards (governing, the transfer of hospital 
npAtients* .The rules shall provide that Inpatient transfers between 
lospltals shall be accomplished In a medically reasonable manner by 
trovldlnf? fort 

• ft 

CD the transfer of patients requiring emergency services who 
have sustained an Injury or who are suffering from an acute 
medical condition where the same Is liable to cause death* severe 
injury 9 or severe Illness, as determined by a physician, only 
after havlni? complied with the • requirements, of , Tennessee Code 
Annotated, Title 68, Chapter 39, Part 3; . 

. (2) the use of medically reasonable- life support, measures, to 
stabilize. the patient prior to transfer and to sustain the patient 
«1urlnc the transfer as determined by a physician) 
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Reference Law Manual Soctlon Ho* VII 



COMMBNTt* This act r«quir«« the Health Care Licensinn noard to^ 
promulgate regulations dealing with the issue of Patient transfers, 
between hospital facilities in Tennessee. It states a legislative 
intent that involuntary transfers should be only for medical 
reasons and not for purely economic considerations* The Licensina 
Board is directed to promulgate regulations to effectuate this 
intent* 

Section 3 of the bill contains a listing of items which, at a 
minimum, must be included in or addressed by the regulations* 

At the time of publication of this supplement, the Licensing Board . 
is engaged in studying the patient transfer issue wit!) a eye 
toward promulgation of regulations to take effect on or shortly 
after the first of the year* When such regulations are issued in 
final form# all member institutions of THA will be advised of 
their content and any action necessary by the institution to 
comply with the regulation's requirements* 
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^ji^ TENNESSEE HOSPITAL ASSOCIATION 

^ 1^ 500 Interstate Blvd. South • Nashviiie. T«nn«sse» 37210 • 615/256^4o~ 
HEHORANOUH 

TO: Chief Executive Officers of Hanber Institutions " 
FROM: Charlie Cato, Corporate Counsel 
DATE: Oune 12, 1985 

SU8J: Medicare Amendments Related to Transfers of Emergency Room! Patients ' 

A^t'deallnS l?lh ITnM,^ ""^."^ recent federal amendments to the Medicare" 
Th... ? V"" ""P"*! procedures for transfer of energency room oatlents 
These provisio ns take effect on August 1 . 1985 and constitute a substantial 
^nend^nt to the Medicare lawwhlcS should force a JSoroS re?ex^ J a? 1 n of 
your emergency room treatment procedures and policies. lamination of 

of^&IlJ^' ""^ statute 'makes "for relatively easy readlnq. as acts 

DolS?s^o? ►h^'* ' have s-jmmarlzed In this meno some of the more slqnlf leant 
laiSSaae J fhf? """Jr'' After examlnlnp both the sun^iary and the 

w?th th! IJS' JVJ ?^Jf* ^ strongly urge all of you to consLlt Mediately 
Hiin tne appropriate staff members to begin a thorough examination of vour 
emergency room procedures. ..Penalties for failure to coSpl? w?th the nw 
?.j?n^ r ^C" r«1»t'vely simple procedural change may be • 

sufficient to comply with the^ letter of the iSw as written. . ' 

SUMMARY OF TRANSFER PROVISIONS ■ ' " ■ ' , . 

The thrust of the new provisions "is to create a federal tort /ioiiin5t »nu 

arr^'lirSoioUar^ '''V «^ Sir eJc;"?oom 

,n I; ? hospitals operating energency rooms become liable to « patient with 
an emergency medical condition or who li In active labor In the tvent the 
PJi'n"* s transferred before stabilization of his condltSn. Be advised that 
'J'-' ''°"f '° ^" P°-" ^s who present themselve a the ^P rnPn;:v^'"* 
roonrseek inq treatment. whetU or not tKey are eligible tor Hedi glfr^ T^ 

■hSsp"ltal'ls'oMin^?pH"'^'""'"!S 'J emergency roaii requesting treatment, the 
to the LIpo? ^ ?" appropriate medical screening exanlna lon" 

L"^ ""^ "capability of the hospital's energency departffient". The 
She^hlr tZ de ermlnlng whether an emergency condition ex st or 

mpSlr^i J^^nVfJ ^" l*""""- The act defines the tern, "energency 

Of sufficient snverlty such that the absence of Immediate mpdicai »t».nHnn 

serl uniSo"ar]'v.''?2r''"l^ ^M"" p"c?^P ?hr l??ln?Js" h In 

dUfMnrti^S'^ ^ ^' (2) serious Impairment to bodily functions; or (3) serious 
a r^r?^™ ? ^""^il^ "'■a'" '"" P*"-'- The tena -active libor". Is def ned as 

I ^1?P **T delivery .Is Imminent; (2) .there Is Inadequate t ml^for 

LJll *'^»"sfer: prior. to delivery; or 3 a .transfer. may pose a threat to the 
hea th and safety to the patleat. or the 'unborn child. . . 
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Chief Executive Officers of Member Institutions 
Page 2 . 
June 12» 1966 ' 

If a patient Is determined to have either an emergency medical condition or to 
be In active labor, the hospital Is obligated to provide whatever medical 
treatment Is necessary to stabilize the patient. Sufficient medical care 
should be provided •'to assure, within reasonable medical probability, that no 
material deterioration ot the condition Is likely to result from the transfer^ 
Once th£ patient Is stabilized, a transfer can be effectuated to another 
hospital, provided an appropriate facility Is available and willing to accept 
the transfer. , 

Under certain circumstances, the act would not require treatment of patients 
with emergency medical conditions. These ci/cunstances include situations 
where; (l) the patient refuses to consent to treatment or exOTination; (2) the 
patient refusjs to consent to an appropriate transfer; (3) thr pat lent requests 
a transfer tj another hospital; or (4) the physician certifies "based on the 
reasonable rjsks and benefits to the patient, and based upon the infonnation 
available at the time, the medical benefits reasonably expected from the 
provision of appropriate medical treatment at another medical facility outweigh 
the increased risks to the individual's medical condition from effecting the 
transfer.** «. , . . 

PENALTIES FOR VIOLATION OF THE ACT 

As mentioned earlier, penalties for violation of the act are varied and swcre. 
A patient who can establish that he was harmed by the failure of the hospital 
to stabilize his energency medical condition prior to transfer pan brino an 
action in federal court against the hospital seeking damages for such hann, in 
addition, a hospital to whom a patient is transferred .inappropriately, i.e* 
before proper stabilization, may also seek damages aga1ns\ the transferring 
hospital for any financial loss or increased cost Oiich the inappropriate 
transfer occasioned. Both of these causes of action have a two year statute of 
limitations. More significantly, the Department of Health and Human Services 
can seek monetary penalties against either the hospital cr the pfiysician 
ISr^SHi^^^® Inappropriate transfer. The penalties can range up to 

525,000 per violation; Even worse, the act provides that failure to comply 
with the provisions may subject the hospital. to suspension or tenn1nat1o;i of 
its Medicare provider contract. : 

PRACTICAL IMPACT OF THE EMERGENCY ROOM TRANSFER PROVISIONS 

For the first time, the hospital is obligated under federaV Medicare law to 
provide an appropriate examination to any patient presenting himself a^ the 
emergency room for treatment. If the exwiination detennines that an emergency 
medical condition exists, under the definitions contained in the act, the 
hospital is required to treat the patient at least to the point of stabilizing 
his condition prior to transfer. If the physician is willing to certify that a 
transfer is in the medical best Interest of the patient, then the stabilization 
treatment requirement may be waived. Of course,- if a neighboring facility is 
vastly more eqjipped to treat a particular condition, informing the patient of 
this fact may encourage him to voluntarily request a transfer,' thus relieving 
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Chief Executive Officers 
Page 3 " 
Oune 12« 1986 



ilsVnotI"*Jhl[r^^^^{ °^ requirement to stabilize prior to the transfer 
?J^wJnr!";„L"'"'"''^'"'""*"?''"'" '"Portjnce Pf examining iwedijtelv all 
should certainly rnn?! n /u iT; ^ ^^^'^ emergency roon records 

C.?e LicensiJS SoarS'jo ! « > ■"^x'-'es the Health 
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''examination and treatment rOR EMERGENCY MEDICAL 
C0N0m0N3 AND WOMEN IN ACTIVE LAOOR 

"Sec. (a) Medical Screening REquiREMSNT.— In the case of 
a n<»P|tttl that hoa a hoepital emergency department, if any individ* 
ual (whether or not eltgibie for bcnefita under this title) comes to the 
. emergency department and a request is made on the individual's 
behalf for examination or treatment for a medical condition, the 
hoe|)itaI must provide for an appropriate medical screening exam*' 
mation within the capability of the hospit^rs emergency depart* 
ment to determine whether or not an emergency medical condition 
(within the meaning of subsection (eXD) exists or to determine if the 
individual is in active labor (within the meaning of subsection (cH2)). 

"(b) Necessary Stabilizing Treatment roR Emercsncv Medical 
Conditions and Active Labor.— 

**(1) In general.— If any individual (whether or not eligible* 
for benents under this title) comes to a hoapital and the hospital 
determines that the individual has an emergency medical condi* 
tion or is in active labor, the hospital must provide either— 
'*(A) within the staiT and facilities available at the hos- 
' pital» for such further medical examination and such treat- 
ment as may be required to stabilize the medical condition 
or to provide for treatment of the labor, or 
' ''(B) for transfer of the individual to another medical . 
facility in accordance with subeection (c). 
"(2) .Refusal to cONSEhnr to treatment.— A hospital is 
deemed to meet the requirement of paragraph (IXA) with re* 
spect to an individual it the hosoitai offers the individual the 
further medical examination ana treatment described in that 
paragraph but the individual (or a legally responsible |)erson 
acting on the individual's behalf) refuses to consent to the 
examination or treatment. 

"(3) Refusal to consent to transfer.— A hospital is deemed 
to meet the requirement of paragraph (I) with respect to an 
individual if the hospital offers to transfer the individual to 
another medical facility in accordance with subsection (c) but : 
the individual (or a legally responsible person acting on the 
individual's beha'tO refuses to consent to the transfer. 
"(c) Restricting Transfers Until Patient Stabiuzed.— 

"(1) Rule.— If a patient at a hospital has an. emergency 
medical condition which has not been stabilized iwithin the 
meaning of subsection (eK4XB)) or is in active labor, the hospital 
may not transfer the patient unless— , . 

"(AXi) the patient (or a legally.responsible person acting 
on the patient's behalO reqUi^st3 that the transfer be ef* 
fected, or 

"(ii) a physician (within the meaning of section IJJfiHrHli). 
or other qualified medical personnel %when a physician is • 
not readily available in the/emergency department. h;is 
signed a certification that, based upon the reasonable risks 
' and beneftta to the patient, and based upon the information 
available at the time, the medical benefits reasonably e.x* . 
« ' pectod from the provision of appropriate medical treatment ' 
, at another r.:?dical facility outweigh the increased risks to \ 
' . the individual's medical condition from effecting the trans* 
Q . .fer; and 
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••(Bl the transfer is an appropriate transfer (within the 
meaning of paragraph (2)) to that facility. 
••(2) Appropriate transfer.— An appropriate transfer to a 
medical facility is a transfer— 

"(A) in which the receiving facility — i 
"(i) haa available space and qualified personnel for 
the treatment of the patient, and 

"(ii) has agreed to accept transfer of the patient and 
to pro>ride appropriate medical treatment; 
"(B) in which the transferring hospital provides- the 
receiving facility with appropriate medical records (or 
copies thereof) of the examination and treatment effected at 
the transferring hospital; 

"(C) in which the transfer is effected through qualified 
personnel and transportation eouipment. as required 
including the use of necessary and medically appropriate 
life support measures during the transfer; and 

••(D) which meets such other requirements os the Sec- 
retary may find necessary in the interest of the health and 
safety of patients transferred. 
*'(d) Enforcement*— 

"(1) As REQUIREMENT OF MEDICARE PROVIDER ACREEVENT.— If a 

hospital knowingly and willfully, or ne>;l5gently, faii.s to meet 
the requirements of this section, such hospital is subject to— 
••(A) termination of its provider ;i«reoment under this 
title in accordance with section lSG6ib), or 

"(B) at the option of the Secretary, suspension of such 
agreement for such period of time as the Secretary deter- 
mines to be appropriate, upon reasonable notice to the 
hospital and to the public. 
••(2) Civil monetary penalties.— In addition to the other 
grounds for imposition of a civil mnnAv penalty under section 
ir28A{a), a participating hospital that knowingly violates a 
rcquirementl>rniis secnorrana tne resporrsioie pnysiciamn the 
hospital with respect to such a violation are each subject, under 
that se<ftion, to a civil money penalty of not more than $25,000 
for each such violation. As used in the previous sentence, iht 
term 'responsible physician' means, with respect to a hospital's 
violation of a requii;ement of this section, a physician who— 
••(A) is employed by, or under contract with, the partici- 
pating hospital, and 

••(B) acting as such an employee or under such a contract, 
ha!s professional responsibility for the provision of examina* 
tion3 or trcatmcnta for the individual, or transfers of the' 
individual, with respect to which the violation occurred. 

"(3) CrVlL ENFORCEMENT. — 

'•(A) Personal harm;— 'Any individual who suffers per- 
sonal harm as a direct result of a participating hospital's 
violation of a requirement of this section may, in a civil 
action figainst the participating hospital, obtain those dam- 
ages available for personal injury under the law of the " 
.State in which the hospital is located, and such cquiuble 
relief as is appropriate. 
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••(B) Financial- vom to cthek medical kaciuit —Any 
medical facility that sulTcrs a fiiuinciul loji3 us a direct 
result of a partictpatmg hoeptturs violation of a require- 
ment of this section may, ui a civil action ugainst the 
participating hoepital, obtain thoee damages available for 
^ financial loesr under the law of the State in v/hich the 
hoapital is located, and such equitable relief as is appro- 
. priate. . 

•'(C) LiMtTATiONS ON ACTIONH.— No action may be brought 
, under this paragraph more than two years after the date of 
. ^ ^he violation with respect to which the action is brought, 

• .(e) DETiNmoNS.— In thb section: 

*!(l) The term 'emergency medical condition' meai^s a medical 
condition manifesting itself by acute symptoms of sufficient 
severity (including severe pain) such that the absence of imme- 
diate medical attention could reasonably be expected to result 
in — 

•'(A) placing the patient's health in serious jeopardy. 
"(B) serious impairment to bodily functions, or } • 
"(C) serious dysfunction of any bodily organ or part. 
"(2) The term 'active labor' means labor at a time at which— 
, ^ "(A) delivery b imminent. 

•'(B) there b inadequate time to effect safe transfer to 
another hospital prior to delivery, or 
"(C) a transfer may pose a threat of the health and safety 
* * • of the patient or the unborn child/ 

"(3) Tlie term 'participating hospital' means hospital that has 

• entered into a provider agreement under section 1866 and has. 
' • under the agreement, obligated itself to comply with the 

• requirements of thb section. 

• • •"{4XA) The term 'to stabilize' means, with respect to an 
■ *;emergency medical condition,, to provide such medical treat- 
•'?-*ment of the condition as may be necessary to assure, within * 

reasonable medical probability, that no material deterioration 
► ' of the condition is likely to result from the transfer of the 
individual from a facility. 

' ."(B) The termi'staDiiized' means, with respect to an emer- 
gency medical condition, that no material deterioration of the 
^ condition b likely, within reasonable medical probability, to 
result from the transfer of the individual from a facility. 

"(5) The term 'transfer' means the movement (including the 
discharge) of a patient outside a hospitals facilities at the 
* * direction of any person employed by (or affiliated or associated. 
^* * directly or indirectly, with) the hospital, but does not include 
such a movement of a patient who (A) has been declared dead, 
\- .or (B) leaves the facility without the pernmission of any such 

• ''(I^PnEthirtios.^The provisions of this section do not preempt 
any State or local law requirement, except to the extent that the 
requirement directly confiicts with a requirement of thb section. . 

(c) Effective Date.— The amendments made by this section shall 
take effect on the first day of the first month that begins at least 00 

. days after the date of the enactment of thb Act - ^ . , „ 

(d) Report.— The Secretary of Health and Human bervices shall, 

• not later than 6 months after the effective date described in subsec- 
^ 1 (c). report to Congress on the methods to be used for monitoring 

ERIC I enforcing compliance with section 1867 of the Social Security 

. 3'99 
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PROPOSED HOSPITAL TRANSFER REGULATIONS 



DEFINITIONS AND GENER/^* i<.iNaPLES 

For the purpose of administering these provisions, the Tennessee Department of 
Health and Environment and the Tennessee Board for Licensing Health Care 
Facilities now interpret the following terms and declare the following principles: 

a. -"Hospital" means any facility within the meaning of either Tennessee Code 

Annotated, Section 68-11-201(10), or Rule I200-8-I..O2. The phrase "between 
hospitals" refers to the transfer of an inpatient between two (2) "hospitals", 
however classified, and also refers to the transfer of an inpatient between a 
licensed "hospital" and any distinct part or unit of a hospital which is licensed 
or certified to provide a different level of care. 

b. "Transfer" means the physical movement of an inpatient between two (2) 
separately-licensed or certified facilities, distinct ^arts, or units. However, 
the term "transfer" and the provisions of these rules exclude the commitment 
and movement of mentally-ill and mentally-retarded persons, whose transfers 
are governed by Tennessee Code Annotated, Title 33. The term "transfer" 
does not apply to the discharge or release of a patient who is no longer in 
medical need of inpatient hospital care, nor to a hospital*s lawful refusal, after 
an appropriate medical screening, to render any medical care upon the ground 
that the person does not have a medical peed for the hospital level of care. ; 

c. Although voluntary transfers are preferred, the transfer is "involuntary'* 
whenever; 

(1) The person does not concur with, or consent to, the movement; or 

(2) The person's physical or mental condition precludes^ consent and no 
legally-authorized party consents in behalf of the person; or 

(3) The person, or the party consenting in their behalf, was given 
inadequate, incomplete, or misleading information about any* of the 
following: ! 

(i) the medical necessity for the movement. 

(U) the availability of appropriate medical services at the facility 
initiating the transfer. 

(Ui) the availability of appropriate medical services at the receiving 
facility. 

Gv) the availability at both the facility initiating the transfer and at 
the receiving facility of indigent care and the facilities' legal 
obligations, if any, to provide medical services without regard to 
the patient's ability to pay. 
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(v) the person's eligibility for medical assistance programs of the 
federal, state or local government and, at both the facility 
initiating the transfer and at the receiving facility, the facilities' 
participation in such programs and, if participating, any obligation 
to accept the medical assistance program's reimbursement as 
payment in full for the needed medical care. 

An involuntary transfer may be made only for medical reasons. An involuntary 
trartf^er may not be made for purely economic reasons. 

d. "Ingatient^ means any person who is either: 

(1) suffering from an acute or chronic illness or injury; or 

(2) crippled, convalescent or infirm; or 

(3) in need of obstetrical, surgical, medical, nursing or supervisory care; 

and who is received by a hospital under circumstances reasonably presenting 
the prospect that they may need care for a continuous period longer than 
twenty-four (2^) hours (or for any period of time when maternity care 
involving labor and delivery) for the purpose of .giving advice, ^ diagnosis, 
nursing service, or treatment bearing on the physical health of such person. 

e. "Medical emergency" m'ians unstable, Ufe-threatening conditions or acute 
trauma in which the life, limb, or body function of the patient depends upon 
the immediacy of medical treatment, particularly in conditions which will 
cause or will immediately lead to the cessation of breathing and/or cardiac 
function or loss of 20 percent or more of the victim's blood; or a person's 
perceived need for medical care in order to prevent loss of life or aggravation 
of physiological or psychological illness or injury. 

f. "Emergency services" are the services utilized in response to the perceived 
need for medical care in order to prevent loss of life or aggravation of illness 
or injury. As used in these rules, emergency services also mean those services 
that: 

G) Prevent death, serious permanent disfigurement or loss or impairment of 
the function of a bodily member or organ; or 

(ii) Provide for the care of a woman in active labor. 



.02. STEPS IN AN APPROPRIATE TRANSFER 

Before any transfer, whether of a patient who has been admitted or of a person who 
is received at the emergency room, whether voluntary or involuntary, the hospital 
must take the following steps: • • 
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a. Screening the Patient 

Any patient who arrives at the emergency department of a hospital must be 
provided an appropriate medical screening examination to determine whether 
or not a medical emergency exists or a woman is in active labor. If a medical 
emergency exists, then appropriate emergency services shall be initiated. 

b. Stabilizing the Patient 

The patient must be adequately evaluated and treatment initiate<: to assure 
that transfer of a patient will not, within reasonable medical probability, 
result in death or loss or serious impairment of bodily functions, parts or 
organs. >■ 

Evaluation and treatment of patients prior to transfer must include the 
following, whenever indicated: 

(1) Establishing and assuring an adequate airway and adequate ventilation; 

(2) Initiating control of hemorrhage; 

(3) Stabilizing and splinting the spine or fractures; 

(^) Establishing and maintaining adequate access routes for ' fluid 
administration; 

(5) Initiating adequate fluid and/or blood replacement; and 

(6) Determining that the patient's vital signs (including blood pressure, 
pulse, respiration, and urinary output, if indicated)- are sufficient to 
sustain adequate perfusion. The vital signs should remain within these 
parameters for a sufficient time prior to transfer in. order that the 

' physician may be reasonably certain that they will not deteriorate while 
the patient is en route to the receiving hospital. 

There may be times, however, when stabilization of a patient's vital -signs" is 
not possible because the hospital or emergency department does not have the 
appropriate personnel or equipment needed to correct the underlying process 
(e.g. thoracic surgeon on staff or cardiopulmonary bypass capability). -In these 
cases, steps a. through e. should be performed ;nd transfer should be carried 
out as quickly, as possible. 

c. Reaching the Transfer Decision 

(1) Evaluate the par.ent's medical needs. 

(2) Determine the adequacy of the medical resources then available at the 



presenting hospital. 
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(3) Determine the adequacy of the medical resources then available at the 
proposed receiving hospital, including the availability of space and 
quaJif *ed personnel for the treatment of the patient. 

(4) Evaluate the reasonable risks and benefits to the patient, based upon the 
information available at iht time, and determine whether the medical 
benefits reasonably expected from the provision of appropriate medical 
treatment at another medical facility outweigh the increased risks to the 
individual's medical condition from effecting the transfer. 

If the decision is made to transfer the patient to another hospital, then 
qualified licensed medical personnel mus" certify compliance with all the 
requirements of these rules. " ~ 

^ (5) Secure commitments from a receiving physician and a receiving hospital, 
that are both appropriate to the medical needs of the patient, that they 
> will accept responsibility for providing the patient's medical treatment 
and hospital care. n. 

d. Obtaining the Patient's Consent 

(1) Disclose to the patient, or if the patient's physical oV mental condition 
preludes under-standing, any other person who may be asked to -legally 
consent in behalf of the patient, accurate and complete information as 
to each of the five (^) factors analyzed above in section (c) when 
reaching the transfer decision. 

(2) Determine whether the patient's ability to pay for the needed care is at 
issue and, if so, disclose to the patient, or any other person who may be 
asked to legally consent in behajf of the patient, information about their 
eligibility for medical assistance programs of the federal, state or local 
government and, as to both the hospital initiating the transfer and the 
receiving facility, the facilities* participation in such medical assistance 
programs, any obligation upon the facilities to accept the medical 
assistance program's reimbursement as payment in full for the needed 
medical care, the availability of indigent care, and any legal obligations 
to provide medical care without regard to the patient's ability to'pay. 

(3) Inquire if the patient consents and, if not, re-evaluate the first four (0 
factors instep (c) above before initiating an involuntary transfer. 

e. Transferring the Patient 

(1) Sustain the patient during the transfer. . 

A physician must be reasonably certain that the patient's condition will 
not deteriorate while enroute to the receiving hospital. The patient 
must be transferred in a vehicle that is staffed by appropriately-trained 
personnel and which contains, when needed, life support equipment. 
When necessary, the patient must be accompanied by additional 
specialized personnel from the transferring or receiving hospital. .. 
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(2) Supply necessary medical records to the receiving facility. 

Necessary medical records are those portions of the patient's medical record 
which are available and relevant to the transfer and to the continuing care of 
the patient. The medical records shall include: 

(i) identification data; 

(ii) information concerning the time of arrival, means and by whom 
transferrred; 

(ili) pertinent history of the injury or illness to include chief complaint and 
onset of injuries or illne-^s; 

Gv) significant physical findings; 

(v) all results and/or original records of all diagnostic tests; 

(vi) treatment rendered; ^ 

(vii) condition of the patient on discharge or transfer; 

(viii) diagnosis on discharge. 

Any pertinent medical records not transported with the patient durin' the 
transfer shall be transmitted to the receiving hospital as soon as possible*", but 
in no event later than forty-eight {^8) hours alter the transfer. 

(3) Maintain a permanent record of the transfer. 

All hospitals shall maintain a log recording all transfers, one which separates 
voluntary and involuntary transfers. Such log shall be kept in a central place, . 
readily available to inspectors, shall fully identify the patients transferred, ' 
shall record the f aciUty to which the patient was transferred, and shall record 
the date of the transfer. 

.03. 'INAPPROPRIATE TRANSFER ; 

• a. An inappropriate transfer is any which .does not comply with the steps set 
forth in Section .02, above. With the exceptions set forth in subsecti^^n b and 
c below, inappropriate transfers are prohibited and are good cause for an 
enforcement action against th'; responsible hospital. 

b. If a patient requests a transfer which is, in the opinion of^ the treating 
physician, medicMly inappropriate, the hospital must comply with the 
provisions above governing involuntary transfer to the extent that the patient 
consents to such procedures. If the patient does not consent, the hospital will . 
be deemed to have discharged its obligations under these rules. 
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c. Transfers made pursuant to a regionalized plan for the delivery of health care 
services, which has been approved by the department or by other authorized 
governmental planning agencies, shall be presumed to be appropriate. 

d. Discrimination agairtst patients based on race, religion, or national origin is' 
. prohibited. 

.0^. HOSPITAL POLICIES AND PROCEDURES 

a. Within 60 days of the effective date of this regulation, the governing body of 
each hospital must adopt transfer and acceptance policies and procedures in 
accordance with these rules and the provisions of Tennessee Code Annotated, 
$68-11-701 through 68-U-705. These policies must include a quality assurance 
review of all involuntary transfers, with special emphasis on those originating 
in the emergency room. A hospital which violates a policy made pursuant to 
these rules also violates these rules and regulations. Until modified, such 
policies are binding. 

b. Transfer agreements with other health care facilities are subject to these 
statutory and regulatory provisions. 

c. When a hospital proceeding In compliance with these rules, seeks to 
appropriately transfer a patient to another hospital, the proposed receiving 
hospital may not decline the transfer for reasons related to the patient's 
ability to pay or source of payment, rather than the patient's need for medical 
services. 



.05. ENFORCEMENT OF THESE RULES • 

a. Any person or licensee who wishes to complain about a hospital transfer, 
whether in reference to a specific case or in protest of a hospital policy, may 
do so by contacting the Department's Licensure Program. 

b. Upon receipt of a complaint which, if true, would constitute a violation of 
these rules, the matter will be investigated by the Department. Upon the 
hospital's annual inspection, the policies adopted pursuant to $.04, above, will 
be reviewed, as will be a sample of the involuntary transfers made during the 
past year. ' 

c. Violations of these rules or of Tennessee Code Annotated, Sections 568-1 1-701 
through 68-11-705, will be formally cited upon a statement of deficiencies 
provided to the hospital. Within ten days of the hospital's receipt of such a 
statement of deficiencies, the hospital shall return a plan of correction, 
indicating the date upon which each deficiency will be corrected. The plan of 
correction will be individually reviewed and accepted when the plan of 
correction is an appropriate response to the statement of deficiencies. An 
unacceptable plan of correction, the failure to submit a plan of correction or 
the failure to implement appropriate planned corrections may subject the 

, hospital's license to disciplinary action under Tennessee Code Annotated 568- 
11-207, 68-ll-70^» and/or 68-11-213. 
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d. The violation of these rules or the provhiens of T#»nn#.r«.. r^x* • j 

S6S-U-701 through 68-11-705 shall be^Te^ed^c: cJ^.hut' su^fc^m^^^^ 
to suspend or revoke a hospital's licerae. '-'ticm j,rounas 

Authority: Tenntssee Code Annotated, Sections 68-11-701 to 705 (Public Acts of 198S 
Ch. 711), 68-11-209, 68-ll-204(b), 68-39-20<,(a), 68-39-301/68-31505 fil l 
103(a), 68-1-802, 68-l-80<i(«), and 68-l-80<i(7). 6«-J»-305, 68-1- 

PAA/wm BMF 01 
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PROPOSED HOSPITAL TRANSFER REGULATIONS 



STATEMENT OF REGULATORY SCOPE AND INTENT 

It is the intent of these regulations for the Tennessee Boanl for Licensing Health Care 
Facilities to promulgate the min5mun> standards governing the transfer of patients 
between all licensed hospitals, as Is required by Chapter 711 of the Public Acts of 19S6. 
It is also the purpose of these regulations for the Tennessee Department of Health and 
Environment to publicly declare the policies and procedures under which the Department 
will review the compliance of those hospitals which participate in the Medicare program 
with Section 1SS7 of fht Social Security Act, as amended by Section 9121 .of the 
Comprehensive Omnibus Budget Reconciliation Act of 1985* However, should any 
subsequent amendment to the federal law, regulation later promulgated by the Secretary 
of Health and Human Services, or policy of 'that agency conflict with the explicit 
provision of these rules, then the federal authority will prevail over these rules as to the 
construction and interpretation of the federal law. 

DEFINITIONS AND GENERAL PRINCIPLES 

For the purpose of administering these proviMons, the Tennessee Department of Health 
and Environment and the Tennessee Board for Licensing Health Care Facilities now. 
interpret the following terms and declare the following principles: 

a. "Hospital" means any lacillty within the meaning of either Tennessee Code 
Annotate, Section 68-11-201 (10), or Rule 1200-8-1-.02. The phrase '."between 
hospitals" refers to the transfer ol a patient between two (2) "hospiuls", however 
classified, and also refers to the transfer of a patient between a licensed "hospital" 
and any distinct part or unit of a hospital which is licensed or certified to provide a 
different level of care* 

b* "Transfer" means the movement of a patient between hospitals at the direction of a 
physician or other qualified medical personnel when a physician Is not readily 
available but does not include such movement of a patient who leaves the facility 
against medical advice* 

Provided, however, the term "transfer" and the provisions of these rules exclude the 
commitment and movement of mentally ill and mentally retarded persons, whose 
transfers are governed by Tennessee Code Annotated, Title 33. The term "transfer" 
does not apply vo the discharge or release of a patient who Is no longer, in medical 
need of hospital care^ nor to a hospitals lawful refusal after an appropriate medical 
screening, to render any medical care upon the ground that the person does not have 
a medical need for hospital care* 

c» "Medical emergency" means a medical condition manifesting itself by acute 
symptoms of sufficient severity Oncluding severe pain) such that the absence of 
immediate medical attention could reasonably be expected to result In: (A) placing 
the patients health in serious jeopardy t (B) serious impairment to bodily functions, 
or (C) serious disfunction of any bodily organ or part. 

d* "Active labor" means labor at a time at which: (A) delivery Is imminent, (B) there is 
inadequate time to effect safe transfer to another hospital prior to delivery, or (C) a 
transfer may pose a threat to the health and safety of the patient or the unborn 
child* - ■ . * ' 
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Srin^«;l'^di^^^^ « "^MS". .e.P. ,he service, 

preven. loss of?if e "o? IggS"^, mn«\V;^^^ "/^er to 

reasonable medical probabilitv that th. ;„„hT-^ be neceswry to assure, wit;..n 

, transfer as de.elin'ed by a JhysicUn'o o.he ralifi 'd mld "7'°"'' '° ''•^ 
physician is not readily available. quabfied medical personnel when a 

needof obsetetrical. s V^": m^'d°i^i:S',^?,";t:^^^^^^ ^''^ 

1^^::: zt^ si'^n^^ovirbf ^ht '"5.;?;;^;' o'r"r \h°' ^"^i 

governmental planning .gencTe^, shall be^;es^meS^o'^e app°rcpti'at:* •' 
^i^^^l^^;.^ °" or nation, origin, or 

STCPS IN AN APPROPRIATE TRANSFER 

a. Medical Screening Required 

a medical emergency exists or a womaS Is in active laboJ? 

b. Stabilizing the Patient 

k ^--^^ ^ot not be 

a. Establishing andassuring an adequate airway and adequate ventilation; 

b. Initiating control of hemorrhage; 

c. Stabilizing and splinting the spine or fractures; 

'Sst"5onr. "'^""'"'"^ floid 

e. IniUating adequate fluid and/or blood replacement; and . * ' 

f. Determining that the patient's vital signs (includine' blood or^^^ur^ 

appropriate personnel or equipment needed to^or^rect the utderSg pr^^ss 
(e.g. thoracic surgeon on staff or cardiopulmonary bypass capabUlty). If a 
Pat.ent at ai,psoital has not been stabilized oris in ,r..v> .'Kr^...,,,,, 
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, a. The patient (or a legally responsible person acting on the patient's 

behalf) requests that the transfer be effected, or consents to the 
transfer* 

b« A physician, or other appropriate and sjualified medical personn<:l wUtn a 
physician Is not readily available has determined that, based upon the 
reasonable risk and benefits to the patient, and based upon the 
information available at the time, the medical benefits reasonably 
expected from the provision of appropriate medical treatment at another 
hospital outweigh the increased risk to the indiv;dual*s medical condition 
from effecting the transfer* 

APPROPWATE TRANSFER 

1* An appropriate transfer to a hospital Is a transfer: 

a* in which the receiving hospital (1) has available space and qualified personnel 
for the treatment of the patient and (2) has agreed to accept transfer of the 
patient and to provide appropriate medical trea^.nent; 

b* In which the transferring hospital provides the receiving hospital with 
appropriate medical records, or copies thereof, of the examination and. 
treatment effected at the transferring hospital; and 

c« In which the transfer is effected through qualified personnel and 
transportation equipment, as required, including the use of necessary and 
medically appropriate life support measures during the transfer* 

d* In which the patient (or a legally responsible person acting on the patient's, 
behalf) requests that the transfer be effected or consents to the transfer. 

INVOLUNTARY AND/OR INAPPROPRIATE TRANSFERS 

The transfer Is involuntary and/or Inappropriate when there Is no medical reason for the 
transfer and vhcnr/erj 

1* The person does not concur with, or consent to, the movement; or 

2* The person's physical or mental condition precludes consent and rto legally- 
authorized party consents In behalf of the'person; or 

3* The person, or the party consenting In their ^behalf, was given Inadequate, 
incomplete, or misleading information about any of the following: 

I. the medical necessity for the movement* 

It* the availability of appropriate medical services at the facility Initiating the 
transfer* 

ill the availability of approplrlate medical services at the receiving facility* 

^ Iv* the availability at both the facility Initiating the transfer and at the receiving 
facility of indigent care and the facilities' legal obligations. If any, to provide 
medical services without regard to the patient's ablltiy to pay* * , ^ ' ' 
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the persons eligibility for mcdicil issisuncc programs of the federal, stait w 
local sovernment and. at both the facility initialing, the transfer ind at ; i 
receiving facility, the facilities' participation in such programs and H 
participating, any obligation to accept ule medical assist;.^nce program'^ 
reimbursement as payment in full for the needed medical care, P^^S^*"' 

^* It Is made for purely economic reasons. 

ENFORCEMENT OF THESE RULES 

^X^ni^^«\"?"' '^^'^ "'"PJ*^'^ *bout a hospital transfer, whether in 

reference to a specific case or In protest of a hospital policy, may do so by 
contacting the Department's Licensure Program* ^ ^ " oy 

b* Upon receipt of a complaint which, If true, would constitute a violation of tnesc 
u^' ""tu^^' K^^l Investigated by the Department, .Upon the hospital's annua! 
inspection, the policies adopted pursuant to these rcgulationsy will be reviewed. c$ 
wUI be a sample of the involuntary transfers made during the past year, 

y^ni'^t'l^, l^K^ f."!"/' ""l Tennessee Code Annotated, Sections 68.11.701 
though 6S.11.705,wU be formally cited upon a statement of deficiencies provided 
to the hospital, Withir, ten days of the hospital's receipt of such a sutemcnt of . 

w.K^"'^*t^^^'^T^"P^"L?^*^* ^^^"'^ * P^*" correction, Indicating the date upon 
which each deficiency will be corrected. The plan of.correction will be IndWidoally 
»ut^mt^w.?!l^f?;^' i^^ A^^^ P'*" correction is an appropriate response to thi 
!T d««clcr.=i«. An unacceptable plan of correction, the fail'jVe to submit 
a plan of correction may submit the hospital's license to disciplinary action mder * 
Tennessee Code Annotated Section 65.11.207, 68-11.70<j, and/or 68.11.213, ' 

^^^nV^? l^V.^ jy^^L""' provision of Tennessee Code Annotated Sectron 
68.11.701 through 68-11-705 shall be deemed to constitute Sufficient jtromds to 
suspend or revoke a hospiul's license, Rromoj xo 
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EMERGENCY DEPARTMENT PATIENT ^DUMPING' IN THE MID SOUTH. AL 
Kftllermann. BB Hackman. R Bums. University of Tennessee. Memphis. 

Transfer of emergency depanmenl (ED) patients because of inability to 
pay is a serious and growing problem nationwide. To document the extent* 
and nature of this practice in our comniunity, we audited all telephone 
requests and actual patient transfers from private hospital ED's'and affiliated 
free standing emergency centers to the ED of the Regional Medical Center at 
Memphis (the Med), a publicly subsidized hospital between June 1 and August 
31, 1986. Transfers to the Med*s 'special care* areas -(bum. high risk 
obstetrics, neonatal and trauma centers) were assumed to represent tertiary 
care referrals and were not included. During the 92 day study^ interval. ED 
physicians at the Med handled 168 telephone requests for transfer. In 83% of 
cases, 'no money' or *no insurance* was given by requesting physicians as 
the major reason for transfer. Over 40% of requests were refused; half were 
too unstable or required an intensive care unit (ICU) bed when none -were 
available. Despite telephone screening, the* Med ED received a total of 280 
transfers during the study period. Two-thirds of these patients arrived 
without prior telephone authorization, most by private automobile. Almost 
all (97%) were sent for primarily economic reasons. Nearly one- third were 
found to be unstable on arrival by explicit clinical criteria. Eighty seven 
patients (31%) required emergency hospitalization and accounted for 634, bed 
days during a period of extreme inpatient crowding. Three died prior to 
discharge. During this same time period, the Med ED transferred out 36 ED 
patients, including nine eligible for Veteran's Hospital care and ten sent 
becau5e no ward or ICU .bed was vacant at the Med. Many poor or uninsured 
patients are transferred to crowded public hospitals for non-medical reasons. 
Telephone screening is necessary but alone is inadequate to safeguard 
patient welfare. Tough regulations are needed to stop patient 'dumping*. 
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TENNESSEE HOSPITA!!. ASSOCIATION 

500 lnt»rstat» Blvd. South • Nashvito. T»m as— 37210 • 615/256-6240 



June 12, 1987 

TO: Chief Executive Officers • 

FROM: John K. Miles ' 

Senior Vice President 

SUBJECT: Proposed Patient Transfer Regulations 

by Health Facilities Licensure Board. 
Public Hearings in August 



The Board for Licensing Health Care Facilities has just announced firm 
<3^tes for public hearings on proposed licensure regulations which re^ 
late to transfers of patients h-^tween hospitals. 

All hearings begin at 9:00 AM and the dates and locations are: 

1. Memphis - Tuesday, August 11 
1206 State Office Building 

2. Knoxville - Thursday, August 13 
U.T. Student Center 

Room 235 (Shiloh Room) 

3. Chattanooga - Friday, August 14 

State Office Bldg. Auditorium (McCallie Ave.) 

4. Nashville - Tuesday, August 18 
Health and. Environment Hearing Room 
287 Plus Park Blvd. 

The proposed regulations contain several very specific, and quite 
restrictive, provisions which need to be fully understood by both 
medical and executive leaders of Tennessee hospitals. * 

These proposed regulations, and tHA staff comment, will be sent to you 
w^ithin the next few ^ays. In the meantime, please give serious consid- 
eration to saving one of these hearing times for a possible presenta- 
tion in behalf of your hospital. 
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SUMMARY OP PROVISIONS OF PROPOSED 
• HOSPITAL TRANSFER REGUIATIONS 

INTRODOCTION 

As many of you are aware, the state transfer regulations, in 
whatever form they are finally adopted, must be read in 
conjunction with the federal patient transfer provisions enacted 
as a part of COBRA by the 0. S. Congress in 1986. Accordingly, 
many of the modifications made in the regulations between the 
first draft last year and the draft included in this mailing have 
been directed toward the goal of conforminq these state 
regulations as closely as. possible with the already existing 
federal transfer statute. The federal language has been in effect 
since August 1986 and it seems logical that, ^^ere possible, the 
state provisions dealing with the same issue should track the 
federal language as much as practicable. 

Without dwelling on the provisions of the federal statute, suffice 
it to say -that there are several significant areas of difference 
between the draft state regulations and the federal transfer 
statute. Although there is no legal requirement by any means that 
the state regulations track the federal statute, it seems 
reasonable to suggest that there be one uniform set of guidelines 
for dealing with transfer decisions in order to prevent confusion 
and misapplication of the rules by emergency room personnel. 



SUMMARY 



I. The first section of T:he rules is entitled "Statement of 

Regulatory Scope and Intent." This section merely provides 
that the regulations are promulgated pursuant to the 
requirements of the 1986 state transfer legislation and that 
in the event of a conflict between these rules and the 
federal COBRA transfer provisions, the federal statute shall 
prevail. 

II The next section of the draft is entitled "Definitions and 

General Principles." Several of the definitions are worthy 
of closer attention. The term "transfer" is defined as any 
physical movement of a patient between hospitals at the 
direction of a physician or other medical personnel. Thus, 
under this definition, any transfer of a patient, whether the 
patient was in a stable medical condition or not, would be 
subject to the scope of the regulations. The terms medical 
emergency" and "active labor" parallel the equivalent federal 
COBRA definitions of these terms. These two terras aet out 
the conditions which trigger the regulations requirement that 
patients be screened and treated when presenting at the 
hospital complaining of one of the above conditions. 
Paragraph "f" of this section defines the term to 
stablilize." This is an extremely important provision of the 
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regulations, in essence it provides that a patient is stable 
if his medical condition will not deterioratiin the event of 
a transfer to another facility. 

III. The next section of the regulations is the key substantive 
provision of the proposal and is entitled •Steps in an 
Appropriate Transfer.- Paragraph -a- provides that anyone 

himself at a hospital and i^o requests a medical 
exainination or treatment must be provided an appropriate 
medical screening examination, within the capability of the 
institution, to determine whether or not a medical emergency 
exists or a woman is in active labor. Paragraph -b- provides 
that prior to transfer a patient must be stabilized and sets 
° 1^?^^*^"^!*^""™ several m^edical procedures which should be 
initiated where appropriate to effect the stabilization of 
the patient s condition. -This subsection also provides that 
where a patient cannot be stabilized because of inadequate 
personnel or equipment at the presenting facility, the 
hospital may transfer the patient to another facility only if 
either (a) the patient or a legally responsible person acting 
on his behalf requests or consents to a transfer or (b) a 
physician determines that the medical benefits derived from 
^IVi^iV^^^l the patient to a more appropriate treating 
facility outweigh the increased risk to t^e patient's medical 
condition from being transferred. 

IV. The next section of the regulations is titled -Appropriate 
Transfer- and lists the attributes of such a transfer. 

In order for a transfer to be appropriate under the 
regulations, the receiving hospital must be qualified to 
treat the patient, have space available for such treatment, 
and have agreed to accept the transfer. Also, the 
transferring hospital is obligated to provide the receiving 
facility appropriate medical records and to see to it that 
the transfer is effected through the use of qualified 
personnel and transportation equipment including any 
necessary life support measures during the transfer. 
Further, this section provides that if a patient requests a 
transfer or consents to such a movement, the transfer is 
appropriate. 

V. Hie next section of the regulations is titled -Involuntary 
fl!r?w J»*PPJoP''i?te Transfers-, and it sets out various 
attributes of such improper transfers. The section provides 
that a transfer is involuntary and/or inappropriate when 
there is no medical reason for the transfer and either the 
person failed to consent to the movement or tHe patient's 
consent was based on inadequate, incomplete, or misleading 

V"^ medical necessity for the movement, 
(2) the availability of services to treat the patient at the 
transferring facility, (3) the availability of appropriate 
medical services at the receiving facility, (4) the 
availability at both the transferring and the receiving ' 
hospital of funding for indigent care, and (5) the person's 
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eligibility for medical assistance programs offered by any 
unit of government at both the receiving and the transferring 
facility* Finally, this section makes it clear that a 
transfer for purely economic reasons is inappropriate* 

VI* Ttie last section of the rules is entitled "Enforcement of 
these Rules" and relates to investigatory powers and 
penalties associated with alleged violations of the 
provisions* 



CONCLOSION 



In conclusion, and in an admittedly very rough oaraphrase, the 
rules provide that a patient in an unstable condition may not be 
transferred unless there is medical justification outweighing the 
risk of the transfer or unless the patient consents to be 
transferred* AlthougTPthe rules are not wholly unamb-lgious on 
this point, the clear implication of the text is that a stabilized 
patient, i*e* one who by definition will not suffer medical 
deterioration as a result of being transferred, may also not be 
transferred unless he consents to the movement* The blanket 
prohibition against economically based transfers, applies without 
regard to whether or not the patient's condition has been 
stabilized, i*e* without regard to whether or not the patient's 
medical condition will be adversely affected by a transfer* As 
drafted, it would appear that the regulations speak to transfer 
situations other than those which have adverse patient care 
implications* 
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•'H^ TENNESSEE HOSPITAL ASSOCIATION 

SCO lnt»rstat* Blvd. South • Nashvfito. Tfvuf— ■ 37210 • 615/256-6240 
MBMORANDDM 

TOr Chief Executive Officers of Member Institutions 
' PROM: Charlie Cato 
DATE: June 18, 1987 
SOBJ: Draft Transfer Regulations 

Enclosed with this memo is a copy of the latest draft of the' 

"9"lationSj dated April 28, 1987, now pending 
before the Bealth Care Licensing Board. Last week we provided you 
with notification of the public hearing dates scheduled across the 
state in August for receipt of public comment and testimony 
regarding the draft regulations. (In the event you have misplaced 
last week's notice, a copy of it is also enclosed with this 
mailing.) We indicated to you in our earlier communication that a 
copy of the draft regulations as well as a staff analysis of their 
provisions would be forthcoming. Accordingly, this memo contains 
that recapitulation of the provisions of the draft regulations. 

Briefly by way of background, most of you are aware that the 

^f!??fnr^;^"f^*^/^^^"^iy enacted legislation in the 1986 session 
dealing with the issue of patient transfers. As originally 
introduced, the 1986 enactment, sponsored by Senator John Ford of 
Memphis, would have placed into the Code a fairly specific and 
detailed procedure for handling patient transfers between 
hospitals. The original bill as introduced was patterned after 
legislation which had been adopted in Texas relating to the 
transfer issue. As a result of amendments to the legislation as 
I PJ°95fffed through the legislative process, the final version 
of the bill did not enact specific transfer provisions. Rather, 
it instructed the Bealth Care Licensing Board to promulgate 
regulations dealing with patient transfers and included several 
criteria which were to be addressed in the regulations. 

Shortly after passage of the 1986 act, the Licensing Board 
membership and its staff began the lengthy process of devising 
^regulations to speak to the patient transfer question. The Board 
appointed a task force of its membership, chaired by administrator 
David Dunlap, to assist in the prepari^tion of the regulations. An 
7?oc T^®^ °^ regulations went out for public hearing in Octcoer 
l»8b. In response to comments received at the initial public 
hearing and at subsequent Board meetings, as well as statements 
from members of the Board itself, various draft regulations have 
been circulated during the intervening months. The Board has 
considered the regulations at one time or another during each of 
its meetings held subsequent to the October 1986 public hearing 
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Chief Executive Officers of Member Institutions 
Page 2 

June 18, 1987 



In addition, the Board appointed task force has met on several 
occasions to grapple with the specific provisions of the 
regulations. 

Because the draft included in this mailing varies so significantly 
from the initial draft which went to public hearing in October o€ • 
last year, the Board, acting at its most recent meeting, 
determined that it would be prudent to send the revised draft out 
for further public comment prior to its adoption by the Board, 
possibly at the September 9-10 Board meeting. Although patient 
transfer questions may arise more frequently ir. an urban settinq 
as opposed to a rural area where there are a limited number of 
hospital providers, we feel that this issue should be-of enough 
significance to all members of TBA to warrant takinq time to 
develop and present your comments and testimony to the public 
hearing scheduled in your geographic vicinity. In order to assist 
you in preparing such testimony as you feel appropriate, staff is 
providing you with the enclosed analysis of the ^{;egulations as 
%#ell as a copy of the draft regulations themselves. 

If any of you have any questions about any of the material 
included in this mailing, please feel free to contact us at THA 
for a further clarification. Also, be advised that comments can 
be made to the Board either in person at the hearing scheduled in 
your area or by written remarks forwarded to the staff of the 
Board. Even if you appear in person, it is preferable to provide 
the staff a written summary or transcript of your oral remarks for 
further consideration by the Board as it deals with this issue. 
In either event, please send us at THA a copy of whatever remarks 
you may deliver to the Board on this issue so that we can be aware 
of member reaction to these requlations. 
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Baergency Departaent 

PATIENT TRANSFER POLICY 



Statement of Intent 

The Emergency Department of the Regional Medical Center will 
continue to accept patients regardless of their moans. This 
policy is adopted to safeguard the health of those patients who 
are transferred from the emergency departments of other hospitals 
to our hospital for purely economic reasons. 

This policy specifically covers transfers to the MED's Emergency 
Dspartaent only. it does not affect transfers to other 
departments such as the Obstetrical Unit at E, H, Cnimp Women's 
Hospital, the Elvis Presley Memorial Trauma Center, Neonatal 
Intensive Care Unit, or Bum Unit, 

Procedure for Transfer of Patients 

Step 1, Telephone call. 

The transferring hospital will call the MED's Emergency 
Department and provide the following information about 
the patient being proposed for transfer: 

a. Medical screening results. 

Give results of a medical screening examination 
performed by a physician or other appropriate and 
qualified medical personnel when a physician is not 
readily available to determine whether a medical 
emergency exists or a women is in active labor. This 
medical evaluation will also include an assessment of 
stabilization of the patient's vital signs (including 
blood pressure, pulse, respiration, urinary output - if 
indicated) , 

b. Informed consent. 

Indicate to MED Emergency Department personnel whether 
the patient has been appropriately informed of reasons 
for transfer and if medical personnel and patient have 
signed the informed consent form provided. 

Step 2, Acceptance of patient transfer, THE MED will accept 
for transfer all Shelby County residents who are being 
transferred for primarily economic reasons if the 
following conditions are met: 
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a. THE HED has vacant beds and qualified personnel for the 
treatment of the patient, and gives its consent for the 
transfer. 

b. Step 1 of the procedure for transferring patients has 
been followed. Informed consent of the patient is not 
required where t he transfe r is an emergency transfer of 

an incompetent pa tient reauirinq tertiary ggrvjgg? 

unavailable at the transfe rring facility > and where 

delay in obtaining informed cons ent will result in 
further impairing the patient ^s condition. 

c. Patient is stabilized. If a patient at a hospital has 
not been stabilized or is in active labor ^ THE MED's 
Emergency Department will not accept a transfer unless 
a physician, or other appropriate and qualified medical 
personnel, if a physician is not readily available, has 
determined that based upon a judgement of reasonable 
risks and benefits to the patient, the medical benefits 
reasonably expected . from the transfer to THE MED, 
outweigh the increased risk to the patient. Informed 
consent of the patient is not reouired for such 
transfers. 

d. The transferring hospital agrees to provide THE MED's 
Emergency Department with appropriate medical records 
or copies thereof, of the examination and treatment 
effected at the transferring hospital. 

e. The transferring hospital agrees to transfer the 
patient by qualified personnel and transportation 
equipment as required, including the use of necessary 
and medically appropriate life support measures during 
the transfer. 

Transfers which are inconsistent with this Policy 

Attempted transfers of patients in a manner inconsistent with 
this policy will be refused. Transfers of patients made to THE 
MED's Emergency Department over its refusal or in a manner 
otherwise inconsistent with this policy such as, patients 
referred on. an emergency basis by automobile without prior 
notification to THE MED's Emergency Department, will be reviewed 
by the Regional Medical Center at Memphis, and referred to state, 
federal, and professional boards^' or agencies for licensing, 
accreditation and funding of health care institutions as appropriate. 
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Ba«rg«no7 Depmrt««nt 

Pmti«nt Vra»sf«r znforntd Consent rora 

This form must be completed for every Shelby County resident who 
is to be transferred to the Regional Medical Center's Emergency 
Department for primarily economic reasons. There is no need to 
complete this* form for the transfer of patients who are 
transferred because of a medical emergency* 



Patient (Consent 

. .t understand and have been 

(printed name of patient) 

informed that hospital'intends to move 

me to the Regional Medical Center at Memphis for treatment. i 
have been informed of the availability of appropriate medical 
services, both at the Regional Medical Center and transferring 
hospital. ^ 

I further understand that the care I need: 
(cbecX one) 

is not available t6 patients at the transferring hospital. 



<2B 



is available, but I am being transferred for primarily 



economic reasons 



(cbed: one) 

I agree to be responsible for the ambulance fees. 

QE 

^The transferring hospital agrees to be responsible for the 

ambulance fees. 

Z understand that Z will be billed for emergency room and 
inpatient care at the Regional Medical center at Memphis. 

Z consent to my transfer to the Emergency Department of the 
Regional Medical Center at Memphis for treatment. 
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Signature (Patient or Guardian) 



Patient's or Guardian's name & relationship to patient 
(please print) 



Date 



Physician Certification 

I, , affirm that , , 

a patient who has presented him/herself for treatment at 

^ hospital has been examined and 

evaluated, and that his/her condition is stable and the transfer 
of this patient will not compromise his/her medical condition, 

that I have contacted Dr. of the 

Emergency Department of the Regional Medical Center and agreement 
to accept the transfer of this patient has been given to me. 
Further, I affirm that this patient's medical record of copies 
thereof will accompany the patient being transfe'.red and that 
said patient will be transferred by qualified personnel and 
transportation equipment as required, including the use of 
necessary and medically appropriate^ life support measures during 
the transfer. The patient has I en informed of the risks and 
benefits of the transfer and has consented. 



Physician's Signature 



P.hysician's Name (please print) 



Date 



5/18/87 
Draft 
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TO: KTfT Arthur Kellerman 

Dr. James Brown 

FROM: Gary s. Shorb, President 

SUBJECT: Patient Transfers 

DATE: June 23, 1986 




Attached is an analysis of the new federal constraints 
regarding transfers of emergency patientsp'^one was prepared by 
the National Association of Public Hospitals and one by Th© 
Tennessee Hospital Association. This legislation should prove 
very helpful to us and I want to insure that any case of what 
appears to be a violation of this law be pursued as diligently as 
possible. 

This statute is effective on August 1, 1986. By copy of this 
^memor I am asking Jack Young and Larry Truly to sununarize this 
/ bill in a letter format that either of you can send to all 
/ emergency rooms in the region. We may want to rc-emphasize the 
fact that we will be recording all requests for transfers. 

GSS/se 



cc: Executive Staff 





REGIONAL MEDICAt CENTER AT MEMPHIS 



877 Jefferson Avenue. Memphis. Tennessee 38103 
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REGIONAL MEOCAL CENTER AT MEMPHIS 
MTRODUCTXM 

Th«pdnc|palfTMooo(thtMEO Efn»fO«ncy Dtpaitmtrt (EO) It lo provkit •mtrotncy m 
•nyt«rioutlylllndMdual,r»(}iR9«ttO(thtira^^ Trut •mtrgdncy palltntt prt Mnting to my &R. 
should nA b$ riluMd can undtrjcxdnxMnitanott. 

Urgtnr and *Emt(g«rr pMltnli ftqublno •mtrgtncy ln(>itl«nt cart wM b« admfttad to the hotplal with 
minimal dalay, tipactaly I thay ara raaidanit o( Shafcy County. Patlanta who can ba ratumad for an 
aladlva^achadulad admiaalon and pattonta who can hava thalr avaluatlon 
ahoutd OQt ha admUad on an amargancy t>aala, 

Sarloualy M or Injurad patlanta pratantlno lo tha Mad wK racaKra appropdata and tlmafy madlcal cira. 
inclixlnohoip«aladmiaalon,raoardtoM of thalr county and atataofoii^ thakmbiUlytopay. 
Tha followino protocol applas to patlanU balng tranafarrad to tha Mad or from tha Mad to other haakh cara 
IniHIutlona. 

1. ER TRANSFER m^THE MED* 

Tha Raglonat Madlcal Cantar at Mamphis la tha major raglonal rtfarral centar for traunuu turns and hlQh risk 
obstatdcs. Tha Mad" also providas viitually an of tha kipatlant cara for tha poor and uninsured of Shafcy 
County under a long standing agraement with Sheljy County govamment 

Tha following ER transfer poKcy la structured wkh two pdmary responsiiitlUes'ln mind: 

1) Major trauma, bums and high risk obstatrk: referrals cany highest prfority In perk}ds of 
ik7«adt)edavaBaba(y. 

2) Indigent Shelby County reskients potentially requiring Inpatient care are often transferred 
to tha Med k>r evaluation and possible admission. At present* we will continue to honor all 
such requests for emergency transfer unless: 

a) The patient la too unstable for transport and adequate services are available at the 
transfening hospltaL 

b) The patient Is a non*Shalby County resident and does nfil require the specialized 
sen^s that are only avaBable at the Med. 

c) The patient requires an ICU bed and none are available at the Med In the MICU. SICU or 
TtCU. (Note: When lat< th^n thraa ICU beds are open, transfer of cases other than 
trauma or bume shoukl be accepted.*) 

d) The patient requires admission to a hospital and less than six *Med* ftoor beds 
are available. The number of 'avjillabla' ftoor beds wUl be determined by subtracting 
the nun:^r of emergency room patients pending hospital admission from the nurhber of 
'open* beds Indicated on the bed control computer (regardless of whether the bed has 
been vacated or not). 'Step^lown' beds wM not be Included In this count.* 

e) Transfer of patients from Arkansas or Mississippi (le, non Shelby County reskfents) 
should not be accepted unless the patient requires tertiary care not available at the 
transferring hospital and alternative private hospitals refuse care. All non*trauma 
transfers should be carefully documented and the ER cSrector shouU be notified. 

f) All telephone requests for transfer shouU be taped and carefully noted In the EO 
transfer log. reganjless of whether the patient la ullmatefy accepted or not 

g) The ER director should be notified of any ER patient transfers to the Med who arrive 
without prior authorization. 

*the ER director (or designee) must be notified and approve any decision to 'ctose' the Med ER to hospital 
transfers. 
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2. ER TRANSFERS £BQH THE MED* 
M»Jicafty IrxSgtrt out-cf -stale ind out o( ShttTy count/ patients miy t>e transferred to another (adUy onl^ V: 

a) the patient Is stibl« and r«que<^<r street lo transfer; 

b) the rsoeM.:^ hospUl hu C)een contacted and agrtes to the transfer; 

c) the racfMighoeplial offers loprovUe the pMIentwmi appropriate inedka^ 

transfers o( patients from the Med to v >thef hospital requ/e approval of the duty admlnbtrator aod 
the £R Oiredof cdoito transfer t:nless: e) th^ patient requests transfer and has Insurance b} the patienTs 
prfvate physidan requests transfer and the patient agrees or.c) i^e patient Is a veteran and the VA accepts 
tntnsfer. 
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CASE* 

AMBULANCE TRANSFER DATASHEET 

PATIENT NAME: ' 

Last Rrst Ml 

MD TAKING CALL: [ . 

MD REQUESTING TRANSFER: ^ 

HOSPITAL REQUESTING TRANSFER: 

DATE: / / 7 

TIME CALL RECEIVED : AM / PM (00:00 « NO CAU) 

PATIENTS PROBLEM 



REASON TRANSFER TO MED REQUESTED (CHECK ONE}: 

( ) INDIGENT PATIENT (IE -NO INSURANCE*. -NO MONET. ETC..) , ^ 
( ) NO BEDS AT ALL IN TRANSFERRING HOSPITAL / 
( ) r^CHARITYSSHVICeBEDSINTRANSFERRING HOSPITAL 
( ) PATIENT RECWIRESSPECtALTT/ CARE WQIAVAILABLHATTRANSFERRINGHOSP 

TO ANY PATIENT, REGARDLESS OF ABaJTYTO PAY 
( ) PATIENTRE(XJESTSTRANSFER(PERTRANSFERRlNGMO) 
( ) PATIENrSENTmmREQUESTWQrHONECALL 

( ) OTHER (SPECIFY) 

TRANSFER ACCEPTED? ( )YES ( ) NO 

E REFUSED, REASON REFUSED: (CHECK ONE) 
( ) PATIENTTOOUNSTABIHFORTRANSFER 
( ) NOAVAIIABI£FLOORBEDS 
( ) NOAVAILABLECUBEDS 
( ) NCNTB4NESSEERES1DB4T 
( ) TeJN/NON-SHElBY COUNTY RESIDENT 

( ) NarAPPROPRJATEFORTHEMED(EapATIENTWANTSDRUGREHABILirATION) 

( ) OTHER REASON (SPECIFY) . 

PATIENT TRANSFERRED DESPITE REFUSAL? ( ) YES ( ) NO 

PATIENTS MEDICAL RECORD NUMBER: 

PATIENTS UNIT #: 

NOTE: IF mi ARE TRANSFERRING A PATIENT TO ANOTHER HOSPITAL, PLEASE 
COMPLETE THE BACK SIDE OF THS PAGE. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES %mei/Anl^y%^d^^ 

Region VI - Dallas, Texas 

Room 4E6 !J00 Commerce St. ~ Dallas, Texas 75242 

Gary shorb. Director 
H«Bphis Regional Medical center. 
877 Jefferson Avenue 
^Heaphis, Tennessee 38103 

Dear Hr* Shorb: 

Thank you for agreeing to participate in our study concerning 
emergency room patient dumping. The impetus to our study was, 
among others, the anti-dumping provisions included in the 
Consolidated Omnibus Reconciliation Act (COBRA) of-l986« As 
you are probably aware, the law was signed in April 1986, and 
the provisions became effective in August 1986 (I have 
enclosed a copy of the provisions for you information) ♦ 

The purpose of this study is to obtain advice-and" suggestions 
of public hospital administration and medical staff on types 
of information and procedures needed to effectively implement 
and monitor the provisions cOBRA. To achieve this purpose, ve 
would like to conduct sepjirato confidential interviews with 
you, your emergency room administrator, your emergency room 
mertical director, and your emergency room triage nurse. We 
expect the interviews to last about an hour each. 

We will be interesting in, and asking questions related to 
these areas: 

Educational efforts to inform hospitals, physicians, or 
patients about COBRA. 

^^cord^keeping procedures, statistics, trends, and problem 

Development of transfer protocols on emergency patients. 

Cooperative hospital community efforts to address the 
emergency room patient dumping problem. 



do '? 
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Pag« 2 - Mr* Gary Shorb 



In this ragard, plaasa idantify any siuBaary records, transfer 
procedures, protocols, or Best Practices you have developed to 
deal with the dumping problem internally or within the 
cosAunity. Ve have enclosed a list of questions related to 
these issues that we hope you can complete and provide during 
our visit* 

Mr. Frank Alnendarez, of »y staff, will be at your hospital 
from noon, Juna 23, untill 5 p.m., June 24. He can conduct the 
interviews at any time during this core period of tine. 

We*rc looking foward to our visit, and once again, thank you 
for you •re interest and participation. If you have any 
question pertaining to this letter or if you have problems 
scheduling the interviews, please call Kevin Golladay or Frank 
AlmendarA- at (214) 767-3310. 



Sincerely, 




Regional Inspector General 
for Analysis and Inspections 



Enclosures 
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STATISTICAL IKFOPMATIOK 



Hospital bad slzft 



County population 



As a psrcentage of gross revenue from patient care, what is 
the percentage of deductions for bad debt and charity care 
(uncompensated care)? 

At your facility what is the gap between the revenues received 
to compensate for charity care and the deductions for 
uncompensated care? 

Rc.enues for charity care 

Cost of charity care 

Difference 



What is the average monthly volume of transfers through the 



What is the average monthly number of patients you feel are 
transferred to you in an unstable condition? 



What is the average number of transfers per month which are 
not in compliance with your transfer guidelines?^ 



What is the average number of patients transferred each month 
without prior notice? 



What is the average monthly volume of transfer cases which are 
treated at the emergency room and released? This situation 
lays strong doubt as to the medical necessity of the transfer. 



What is the number of transferred patients who died within 



What is the average monthly patient volume of your" Emergency 
Room? 
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PIms* provide us with copies of any transfer agreements you 
have with coanunity hospitals* 



Please provide us with copies of any studies or statistics you 
nay conducted or collected related to the transfer of emergent 
patients. 



How many times throughout the past year have you not had 
available space or staff to care for 'whe transferred 
emergency patients? 
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TABLE 27 

NET REVEMUH OP KONFHDERAL HOSPITALS 
HSA VI, TN, 1983 - 1985 



Ket Revenue 1 




Hospital 1983 1984 1985 



Baptist Hospitals $23,343,925 $32,727,788 $17,221,047 

Baptist Specialty 501,176 (348,468) 

^atmdd 196,400 (92,444) 6,938,000 

l^^fside 1,750,735 1,796,514 1,259,928 

Le Bonheur - 950,122 52,971 ^ 2,836,007 

„ 5,308,756 4,436.486 "" 5,878,957 

Methodist Hospitals 12,858,000 14,364,410 27,346,105 

Mid-South 2 237 992 

Regional Med. Ctr. (3,7Z^,522) (6,092,420) (2!989,'o45) 

St. Francis 8,807,421 8,623,804 6,839,150 

St. Joseph (175,041) 38,294 3,955,096 

St. Jude r.- 4,434,437 3,498,585 263,447 

UniT.^of Tennessee 508,600 992,623 445,695- 

SHELBT CO. TOTAL $54,259,833 $60,847,787 $71,883,911 

Baptist-Uuderdale (134,269) 125,305 (1,223,188) 

Baptist-Tipton 41,440 632,105 (701,248) 

Methodist-Soaerrille .. (71,586) 187,000 (297,452) 

S?^92l-^*^ -i<$164,415) $944,410 ($2,221,888) 

HSA VI TOTAL $54,095,418 $61,792,197 $69,662,023 

1 Met rcTenue ■ gross charges + all other re7ei.ae - adjustments 
- operating costs - depreciation 

SOURCE: Joint Annual Report of Hospitals, 1983 - 1985, Tennessee 
Departaent of Health and EnTironment. 
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MEMPHIS. SATURDAY. APRIL 25. 1987 



Thp: Commercial Appeal'. 



'Patient clumping' rules face review 



Med backs tougher regulations 



By Stephen G. Tompkins 
Staff R«pofl0r 

Regulations t?iat would ban transfers 
of patients from hospital to hospital be* 
cause they cannot pay their bills are 
scheduled for final review by theTennes- 
see Board for Licensing Health Care Fa* 
cllities next week. 

It appears executives from The Region- 
al Medical Center at Memphis and repre* 
sentatives of the Tennessee Hospital As- 
sociation may clash on the issue during 
the meeting in Nashville Thursday. 

The rules prohibit n hospital from 
.ransferring patients to another hospital 
just because they are poor or uninsured. 



"The transfer is involuntary and/or in- 
appropriate when there is no medical 
reason for the transfer and whenever it 
is made for purely economic reasons," 
the proposed regulations say. 

Violations of the regulations could 
mean the suspension or revocation of a 
hospital's license. 

Executives from The Mpd have pushed 
for the restrictions and plan to attend the 
hearing. "We've heard rumors that the 
Tennessee Hospital Association may op- 
pose these new regs," said Gary Shorb, 
president of The Med. 

Dr. Edward W. Reed, a Memphis sur- 
geon and board chairman at The Med. 
compared those regulations to the civil 
rights laws of the 1960s: "Just like th j civ- 



il rights laws, these regulations will stim- 
ulate the -consciousness of the people 
who control hospitals.' ' 

"We will never stop patient dumping 
unless we change our philosophical 
thinking" Dr. Reed said. 

However. Charley Cato. Tennessee Hos- 
pital Association corporate counsel, said 
THA is opposed to the provision that pro- 
hibits hospitals from transferring a pa* 
tient for economic reasons. 

Catc said THA agrees that the resula* 
ttons should cover all hospital patients 
and that ?very patieit must be treated 
and stabilized when entering a hospital. 

"Our goal has always been to see to it 
that the movement of patients from one 
hospital to another when the patient is In 
some sort of life-threatening circum- 
stance stops," Cato said. "But Ji the trans- 
fer is not gQlng to worsen the patient's 



medical condition, and if in fact they are 
stabilized, then I don't see- the rationale 
for regulations beyond that point." 

Highlights of the new regulations in* 
elude: 

• Every patient who requires treat* 
ment "must be provided an appropriate 
medical screening examination within 
the capability of the hospital's emergen* 
cy department and staff,'^ to determine if 
a "medical emergency exists or a woman 
is in active labor.** 

• A patient must then be stabilized, 
which includes controling hemorrhag* 
ing, splinting fractures, and checking vi* 
tal signs for a life-threatening situation- 

• A transfer is authorized if the p«* 
tient agrees to the transfer, the receiving 
he i]iltal has available space and qualified 
personnel to treat the patient, and agrees 
to accept the transfer. 
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lAlJlU lVinJ<ER i . volUDtari^ trintfen^^ 

[ Staff WHttr ^ eoHxxniCTtam^but^stiOQld 

; > Despite a le^slatlve mandate to th^ needed nedical care."* « 

stbp bosiriials fnmi transfeii^ " TMsbmiyaspasse d teffedfi/e 

.payingpatientstoputriicti06pitab;tbe 8,.1966;topivveatlibq)itab^ 

r«'stateBoenlforUcensingHeaItlLCare private, both forpr^ aod'aotfor- 
^ FadUUes defened action again yes*, profit — ftomlumiag avn^y 

terday oi» pfoposed '"antiHiunptagr because tb^canoataffoititolp^ for 

rules. roedicalcare. * 

The 1 4-member board voted unani- Fond could not be reached Tor jcom- 

mously, with Enoily Wiseman and .ment yest^dsv^ tbe baard'sMed- 

cbainnanDr, Alsup abstaining, slon to pos^poueacttdn* boUtcl tolil tbe 

todef^actlngontberulesuntllafter .board at its January meetingitbat the 

another pQbik 'sealing, inr^ term InfatkoT!. duxild iikilude 

no neur rrglhtetiiMW will be approved emexgeucyHnoompatientSL; 

untH July or September .. bill is no good, oi^ess the 

^Tbit reguIaUoos would have en* • emergency^rtom is indoded^^ the 

sinned tbe protedtoo of each patient** regulatioQSi*'lH(M told tbe bbarcL 

said Gary Shoit^ administrator of the . Hesaidttiittlfenierg(W9;'iooj^ 
RegiottalMeditaiGenterofMenq>his. ' tldils were-lM^ lndud^ 

""Eoonnics; Anom our- vantage 'would beJesslikdytbaneverleMnlt 

point wasnottheissue.Tbeis5ue;was anindlc^patfestwboinltlaUyJseete 

maUhg sure patients are staUlized emetseniy treatment* 9^ 

and able tb glvetbcir consent befbre After zhooths of ddiate; a^board 

beingtrantferredtromoiiehospitalto subcommittereranrolie ^Jiernlesjtdpro* 
anotber*** * . ted emergen^ rodrn'-^pattentv and 

o' SeiLJobii Fon(CI>Menq)his, spoo* other boG^tal patients Prtdx being 

sored The VOX last year that reqiites transferred f or noiHTiedical ri^ao^< 

tbe siatevlleensing board to adopt But thie lioanl /ett'sboit yesterday 

• rules regdidinglbe transfer of ini)a* of adopting its own regulatidnsr.and 

tient^between>b06pitalsand thatlo- postponed impiementatioQ for six 

patients should not henceforth be in* monthstoaysan Q 
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SIste health b&»<i hears 




. , t;r ^ beoMM tkfe mu bado^t made airiMc- 
* meat* to pay lit |f ,424.71 WL ' 

"The TcMCtMa Board for Ucefldnc HealUk 
^Cii^ FadUitea'li^ iesOniooy Toeiday that 

Terry TakewdJ, a* 21-year^ dUbetlc 'from 

Somerrille. dtod a few hours after be ims re* 
..moved from bis rtem at SomerviUe's Methodist. 

JIo»itaL 

: ;**Uwtt my ODliiioQ be had beca refused a(W 
■ said Dr. Jcho Bishop, TakeweU'spbyskUo. 
BWop nid be wrote an admlttiof ocder awl 
ordered laboratory teats becaose his paticat's dia- 
betes symptoms appeared serious. 
: . The state ttccaiioc board KedmidedBi disd- 
-1>Unary actioB ia an admiolitratiTe trial in Nasb- 
:cyUk against the nooiwofit fadLi^ because o! the 




, But the hospital codtcods thst TakeweU. wbo 
arrived at the hotfiUd Sept IC, 1984. by ambo* 
. lance, was eoiotiooaUy disturbed and left Uie hos- 
.piUI 00 his oim accord. 
I 'P^ ^t»l'« account U at odds with those of 
J^ds of TakeweU and of a boq>ital patient wbo 
briefly shared a room with TUceweU that day. 

TakeweU bad been treated ait i\t bospittf sev- 
eral times before, and bospiUl ofndals said be 
refused to pay bis $1,424.71 biU .or fiU out form? 
to apply lor free medical care. 
Records show thet Methodist HoraiCal Chief 
:.*:MaJnistratx Ctflca Smith bad placed a memo 
the eiwt^eacy room reouiria< that be or the 
• '«rectorofitt?sinf be caiy before TSieweUwM 
'aamittedagai^ 



' be-^t have aBy lDswaaoe and UMd a Uc 

la lull's testimiy about What the ward cMc 
had said was recorded in a written depositido, but 
it was not permitted i9 the t^ by administrative 
law Judge Ann Austin. .The Judge said the dark, 
while a hospital en&plbyee; wu not in a position to 
makesuchastateioent% » ' ' 
• In openittii remarks, ThiwicsPrewiti Jrn Uw- 
yer for the hoqatal, said Takewdl wu a man 
wbo routinely ran away from his medM l>rob- 
lems. Pnwitt said the'mao was emotionally dis- 
turbed, refused to follow « lolr-mgar diet and, was 
haunted fay an abosiveisthcr. • 

ITben confronted: by an authority figure* wbo 
was trying to help Bm^'ht always did the same 
thing.* the Uwyer argued. *He ran 'away.** 

Medical records -entered as^ exhibits said 
TakeweU was 'leth^^ic" and breathing rapidly 
when be arrived at Baptist •: V^^ . 

* A member of the board said the- symptoiu 
were consistent Wtib'^'^terafaMl keioa^^ « 
life4hreatening sUge of the disease wber« the 
body ^ntom*-^kaUy tries to ridltsdf of add build- 
up in tbebkvdstream'byrapid breathing.' 

JcAm TbooUs Murphy, a patient in room 122 at 
Baptist Hospital the day TakeweU was brooffht in 
bv ambulance paramedics, said the man '^^oked 
like be was in bad shape - short of breath and be 
wasboldi^hisdMst'^ 

Murphy said be beard Assistant Admioistralor 
Tkn SUytonteU the dying man that be was not 
sick enough to be in the hoqtltal and was not co- 
operaUog^yfUUsg out certain forms. - > 
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N A P H 19 « g MEMBER PROFILE 

REGIONAL MEDICAL CENTER AT MEMPHIS 

f TIC Mm, 877 JEmKSON AVENUE, MD^PHK; TENNESSEE 35103 

(901)575^00 



Memphis, center of 
the Mid-South,- 
needed a hospital 
intheettiyl$th 
centuxy less for Us 700 inhab- 
itants- than for the hundreds of 
^dc travelers on the Kfississippi 
liver. So Memphis Hospital the 
Mriiest kxvown hospital in the 
state of Ifauvessee* was chartered 
in 1829 in the ho^ice tTa(^tion, 
as a place for the weaxy and ill 
to rest before continuii% on their 
journey. 

As Memphis dunged into a 
regional apital of comi:^erceand 
ciuture, so dumged its public 
hospital The three stoiy eight- 
room two-physidan bruk hos- 
pital viHdi opened in 1841 in^ 
beiutifulnove near the river ' 
and servM as a mOitaiy hospital 
in the QvU WarbecameMcmphis 
General Hospital at tiieend of 
the century. For fifty yews and 
into the im, diis Ko^tal strug- 
gled to senre the cit/s poor, as 
well as needy patients from other 
southern states and other parts 
of lennessee. As the site (X the 
beginning of dlniad teaching in 
the state. It developed a series 
of satellite hospitals andfpedalty 
services for the whole com- 
munity. 
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The erttire complex was re- 
Structured and rechristened in 
1983. Ibda/s Regionja Medial 
Center at Memphis— The Med— 
is centered in a new $60 million 
244-bedh05piUL 

Operating on an $87 million 
annu Jbudget, and tndning some 
900 peoplea year from duplains 
tonurses andresidents^'n^e Med 
aims to provide a network of 
oomprehenslveservices to all the 
people of Shelby County and the 
kfict-South. 

The Med's contemporaw ap- 
proach^ publicized though a 
successful advertising campaign^ 
has made the Memphis com- 
munity, and the broader hospital 
community, aware of its four 
Centers of Excellence: 

The £/t«$ Pris/fy Manorial 



Traum Center, a combination 
emergency room, operating 
room, intensive care unit, blood 
bank and laboratory. The only 
IJevd I TVauma Center in the 
Mid-South, it is staffed by two 
teams of spedalisb working 24- 
hour shifts. Victims usually 
Srou^in Isy helicopter or ambu' 
lance are treated by specially 
trained doctors, nurses and 
skilled tedmidans. 

The Bunt Unit, serving a 150 
mile radiiis, is staffed and 
equipped to handle the most 
severe bum cases, trying not only 
to save, but to repair lives. 

The Hi^'IUsk Obstetrics 
Oneerddivers fully half of all 
the babies bopn in Shelby County 
each year and 10% of those bom 
in Thmessee. PregnaiU »vomen 
and thespedal services required 
by such complicating factors as 
age, diabetes, and hypertension. 
A certified nurse-mfawives pro- 
gram emphasizes family-centered 
childbirth. 

(ConhnutdonhteJt} 
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the entire spectrum of pcdiitzic 
subspcdalties indudiz)g « Ubora* 
toty oondudixw tests only for 
iwwbocns, andMMteo-Sevdnuz^- 
ine staff, dath rates here have 
fulen dramatiaUy, from 21% in 
\9nto6Min\98S. 

The Med is |>roud of iC& educa- 
tion and reseaidt roles. Not only 



does it train some 900 medical 
studenb and others eich year, 
but it conducts research pro* 
grams in such areas as the 
treatment of shock, the use of 
computerized tomography and 
aztgiography in trauma cases, 
and optimal nutzidonal studies 
in newborns. 

Fourteen percexxt of its $87 
million budget comes from Med* 
icsre, 27% from Medicaid, 19% 
from commercial insurance and 
almost 1% from sdf'payments. 



The Med receives an appropria' 
ti6riofabout$26^ 
(almost 30% of its budgcO from 
Shdby County, Tennesse Health 
Care Corporation, a not-for-profit 
organizatioa Ihe MEO is man' 
aged by the Shelby Corporalioa 
Its average daily occupancy rate 
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MEMPHIS, TUESDAY, JULY 7, 1987 



' Final heatings slated i 
j on hospital transfers 

This prompted an angry re- 

5 By Stephen G- Tompkins sponse irom state Sen. John Ford 

Staff Rtporttr of Memphis, chairman of the 

" : Senate Welfare, Health and Hu- 

The Tennessee Board for Li- man Services Committee who 

■ censing Health Care Facilities guided through the General As- 

yesterday announced a final se- sembly a bill directing the li- 

ries of four public hearings on censing board to adopt rules pro- 

proposed new -rules governing hibiting patient-dumping. 

• the transfer of patients from one Also protesting the new rules 
' hospital to another. were executives at the Regional 

■ The regulations would prohib- 'Medical Center at Memphis, a 

. it a hospital from transferring public hospital which treats 

• patients just because they are more poor and uninsured pa- 
poor or uninsured, a practice tients than any other hospital in 

' commonly referred to as "pa- Tennessee. 

tient-dumping." Licensing Board chairman Dr. 

It would require hospitals to Peggy A. Alsup called for a re- 

get a patient's written consent hearing on the new rules, and in 

. and to medically stabilize the pa- January the board by a 12-0 vote 

tient before a transfer is made. reversed its earlier decision and 

• The board has tentatively tentatively decided to include 
scheduled a vote on the new reg- emergency room patients in the 

" ulations at its Sept. 9-10 meeting new rules. 

' in Nashville. If adopted, the new rules 

The public hearings will be would: 

• held Aug. 11 in Memphis in • Require hospitals to give 
T Room 1206 of the State Office every patient arriving at the 
. Building; Aug. 13 in Knoxville in emergency room or outpatient 
:^ Room 235 Of the University of clinics an "appropriate medical 

• Tennessee Student Center; Aug. screening examination." 

« 14 in Chattanoogain the auditor- • Allow a patient to be trans- 

ium of the State Office Building ferred if the receiving hospital 

onMcCallie Avenue; and Aug. 18 has space and agrees to accept 

•i in Nashville in the licensing the patient, and if the patient or 

board's hearing room at 287 Plus legal guardian also agrees to the 

• Park Boulevard. All hearings transfer. ^ 
will be held from 9 a.m. until • Prohibit the transfer if the 
^QQ^ patient or family does not con- 

The board has been debating sent; if the transfer is made "for 

the issue of patient-dumping for purely economic reasons, unless 

. • almost a year.- (it) is medically appropriate; or. 

- Last November, the board if the patient or family was giv- 

adcnted new rules that said pa- en inadequate or misleading in- 

tients hospitalized for at least 24 formation about the medical ne- 

hours could no longer be trans- cessity of the transfer, the avail- 

' ferred from one hospital to an- ability of appropriate medical 

° other solely because they could services at the receiving hospi- 

* not pay their bills, but excluded tal, and the ability of the receiv- 
O mergency room patients from ing hospital to provide care to 

E RsLC"*^® regulations. ^ <^ the poor and uninsured. 
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DUMPING COMPLAINT INVESTIGATIONS STATUS AS OF OCTOBER 9, 19«7 



6t allegations have been received 
3 surveys In progress 
5S surveys completed 

of the 51 surveys completed 
96 In compliance 
IS out of compliance 
k survey findings under review 



All findings of noncompliance require: ' 

o submission of corrective action plans 
o resurveys finding correction, and 
o monitoring for long term compliance. 

11 hospitals found out of compliance fail to meet any of the tbove 
requirements, termination will occur as sched'jJed. 
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Date Complaint 
Received 

09/I8/S6 
1I/21/S6 
12/04/S6 
I2/30/S6 
12/19/S6 
01/05/87 
0I/08/S7 
01/16/87 
0I/27/S? 
02/17/87 
02/20/87 
02/2^/87 
03/02/87 
03/13/87 



Name ol Hospital 
Al leged Noncompliant 

San Saba 
San Saba, TX 

HCA Valley 
Brownsville, TX 

3ennie Stuart 
Hopkinsville, KY 

Lewisville Medical 
Lewisville, TX 

Dermot-Chicot 
Dermot, AR 

Humana 
Clear Lake, TX 

Marymount 
London, KY 

Mary Washington 
Fredericksburg, YA 

George County/Mobile 
Lucedale, MS 

DeTar, Victoria, TX 



Alvin Community 
Alvin,TX 

Coodlark 
Dickson, TN 

Westlake 
Westlake, CA 

Methodist Evangelical 
Louisville, KY 



Section ol COBRA 
Treatment, transfer 
Treatment, transfer 
Treatment, transfer 
Treatment 



LOG OF SECTION IS67 CASES 



Treatment, transfer 
Treatment 
Treatment, transfer 
Treatment, transfer 
Treatment, transfer 
Treatment, transfer 
Treatment 
Treatment 
Treatment, transfer 



Survey 
Completed 

09/1S/86 
02/19/87 
12/24/86 
03/06/87 



Screening, treatment I2/3I/S6 
transfer 



02/06/87 
01/21/87 



In Out of 

Compliance Compliance 

10/10/86 
04/02/87 
04/04/87 
07/02/87 
02/26/87 

02/30/87 



Termination Not Terminated 
Scheduled for Because 



08/03/87 

investigafion in progress 



02/17/87 
06/12/S7 
07/28/87 
03/03/87 
06/30/87 
05/lf»/S7 



03/04/87 

08/18/87 
04/01/87 
08/13/87 
06/23/87 



11/07/86 



03/02/87 



06/12/87 



07/03/87 



Re survey I0/I6/8IS 
found compliance- 



Resurvey 05/23/«7 
found compliance 

Resurvey 05/27/S7 
found compliance 



Resurvev 06/30/S7 
found cotiipliance 



CO 



Date Complaint Name of Hospital Section of COBRA 
Received Alleged Noncompliant 



03/1S/S7 



Brooks! de 
Sftn Pablo, CA 



Treatment, transfer 



Survey 
Completed 



03/26/S7 



03/I9/S7 
04/01/S7 



General 
Iraan, TX 

Colonial 
Terrell, TX 



Treatment 0*/08/S7 
Treatment, transfer 06/23/87 
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ll} . Out of 

Compliance Compliance 



Termination Not terminated 
Scheduled for Because 



03/27/S7 



0;/13/S7 



Re.'urvey OU/Ot/Z? 
fourd compliance 



05/I5/S7 



07/08/S7 07/28/87 Rcsurvey 7/27/87 

found compliance 



Date Complaint 
Received 



04/0 !/S7 
C4/08/S7 

04/08/87 
04/08/87 
04/09/87 

04/15/87 
04/17/87 
04/27/87 
04/30/87 
05/05/87 
05/05/87 
05/05/87 
05/06/87 



Name of Hospital 
Alleged Noncompliant 



Wilson N. 3one$ 
Sherman. YX 

3ackson-Madison 
3ackson, TN 



South Plains 
Amherst, TX 

Winter Garden 
Memorial, Dilly, TX 

Los Medanos 
Pittsburg, CA 



Trinity Memorial 
Trinity, TX 

Brownsville Medical 
Drownsviiie, TX 

Methodist 
Somervilie, TN 

MizeMe 
Opp, AL 

Fannin County 
Donham, TX 

Lillian Hudspeth 
Sonora, TX 

Charter Community 
Cleveland, TX 

Methodist 
Memphis, TN 



LOG OF SECTION 1867 CASES 

Survey In Out Termination Not Terminated 

Section of COBRA Completed Compliance Compliance Scheduled for Because 



Screening, treatment, 
transfer 

Treatment 



Treatment, transfer 
Treatment, transfer 
Transfer 

Treatment, transfer 
Treatment, transfer 
Treatment, transfer 
Treatment, transfer 
Treatment, transfer 
Tteatment, transfer 
Treatment, transfer 
Treatment 



06/22/87 
04/22/87 



07/01/87 
05/08/87 



Resurvey 07/08/87 
found compliance 



04/27/87 deemed status 08/07/87 deemed 

removed - PRO investigated status returned - 
in compliance 



06/09/87 06/19/87 07/10/87 

04/28/87 06/04/87 
04/17/87 

05/22/87 06/30/87 

04/22/87 07/20/87 

05/08/87 07/13/87 

05/12/87 07/28/87 08/15/87 

06/26/87 07/21/87 

05/20/87 05/20/87 

05/06/87 05/20/87 06/05/87 

05/08/87 06/10/87 



Resurvey 8/10/87 
found compliance 



Resurvey 05/26/87 
found compliance 



erJc 



4 4 



JL 



CO 



Date Complaint 
Received 

05/I2/J7 
05/12/87 
05/12/87 

05/12/87 

05/19/87 
05/27/87 
05/27/87 

06/10/87 

06/il/87 
06/15/87 
06/26/87 
06/15/87 



06/29/87 



ERIC 



Name of Hospital 
Alleged Noncompliant 

Terrell Community 
Terrell, TX 

Mitchell County 
Colorado Cit;,TX 

HCA South Arlington 

Medical Center 
Arlington, TX 

Riverside 
Corpus Christi, TX 



Methodist 
3one»boro, AR 

Oakgrove Louisiana 
West Carroll ParijhJLA 

Central Texas Med. 

Ctr. 
Heame, TX 

Trinity Memorial 
"^rlnity, TX 



Metropolitan 
Dallas, TX 

Baptist Memorial 
Memphis, TN 

Westlake Cumberland 
Columbia, KY 

Central Medical Ctr. 
St. Louis, MO 

Methodist 
Dyersburg, TN 



LOG OF SECTION 1867 CASES 



Section of COBRA 
Treatment, transfer 

Treatment, transfer 

Treatment, transfer 

Treatment, transfer 

Treatment, transfer 
Treatment, transfer 
Treatment, transfer 

Transfer 

Screening 
Treatment 
Treatment 
Transfer 



Survey 
Completed 

08/1 9/S7 
0^/07/87 
O7/30/S7 



In 

Compliance 
09/23/87 

08/26/87 

09/29/87 



Out 

Compliance 



Termination Not Terminated 
Scheduled for Because 



06/0^/87 06/12/87 
Not yet done 

05/27/87 06/19/87 



06/30/87 

07/01/87 
06/29/87 

06/2C 

06/18/87 



07/01/87 



08/0«/87 
07/20/87 

08/0 «/8r 
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07/20/87 



07/01/87 



07/10/87 



08/01/87 



06/18/87 



Violation occurred 
prior to effective 
date of Section 1867 



Resurvey 7/08/87 
found compliance 



Violation occurred 
prior to effective 
date of Sec. 1867. 

Resurvey 7/30/87 
found compliance 



Resurvey 06/2«/87 
found compliance 



Date Complaint 
Received 

07/02/S7 
07/10/S7 
07/29/S7 
07/29/S7 
07/30/S7 

07/30/S7 

08/I4/S7 

08/»f/S7 

QZlmin 

0Z/2US7 
08/27/87 



Name of Hospital 
Alleged Noncompliant 

Arimdel 

Glen Burnie, MD 

University of Chicago 
Chicago, IL 

Sherman Oaks 
CanogSy CA 

Daniel Freeman Mem. 
Inglewoody CA 

Martin Luther King, 
3r. General 
Lo^ Angeles, CA 

LA County Harbor/ 

UCLA Med Ctr. 
Torrance, CA 

^/hite Memorial 

Med Ctr 
Los Angeles, CA 

Medical* Ctr.' Tarzana 
Tarzana, CA 

Centinella Hospital 
Inglewood, CA 

CommutJty 
Bolivar, TN 

Memorial Med Ctr 
Corpus Chrlsti, TX 

Lake Livingston 

Med Ctr 
Livingston, TX 

St. Elizabeth 
Baker, OR 



Section of COBRA 
Treatment, transfer 

Treatment, transfer 

Screening 

Transfer 



Screening, treatment 
transfer 



Screening, treatment 
transfer 



LOG OF SECTION 1867 CASES 

Survey In Out 

Completed Compliance Compliance 



Termination Not Terminated 
Scheduled for Because 



Transfer 

Screeening, treatment 
transfer 

Examination 
Transfer 

Treatment 



ERIC 



07/08/87 08/19/87 

07/16/87 07/20/87 

08/11/87 10/09/87 

^8/05/87 08/21/87 

08/27/87 09/22/87 

08/25/87 09/22/87 

09/09/87 in progress 

09/10/87 in progress 

09/01/87 10/01/87 

08/28/87 09/22/871 

08/20/87 09/20/;>7 

08/21/87 09/0«/87 09/25/87 



. 08/28/87 09/17/87 



08/08/87 



10/15/87 



Resurvey 07/23/87 
fomd compliance 



Resurvey 10/06/87 
found compliance 



Resurvey 9/23/37 
found compliance 



Date Complaint 
Received 

09/0«/S7 
09/09/S7 
09/10/S7 
09/I1/S7 

09/11/S7 
TOTAL 



Name o( Hospital 
Alleged Noncompliant 

University General 
Seminole, FL 

West Orange Mem. 
Winter Garden, FL 

South Fulton 
Eastpoint, GA 

Methodist South CA 
Arcadia, CA 



San Dimas 
San Dimas, CA 

61 allegations 



LOG OF SECTION 1867 CASES 



Section oi COBRA 
Screening, treatment 



Screening, treatment 
transfer 

Treatment, transfer 



Treatment, transfer 



Treatment, transfer 



Survey 
Completed 

09/23/87 



10/07/87 



09/11/87 



«not yet 
surveyed 
due to SA 
workload 
and 

earthquake. 



In 

Compliance 
10/05/87 



Out 

Compliance 



09/15/87 



Termination 
Scheduled for 



10/06/87 



Not Terminated 
Because 



Resurvey 10/02/87 
found compliance 



CO 



ERIC 



444 



440 



JCAH 




PERSPECTIVES 



July/August 1987 



In Thfe 
Issu6 



standards 

• Organizations must document compli- 
anco with Joint Commission standards 
that concern emergency paiient trans- 
fers, page 1. 

* tmptementation monitoring status of 
som« stancards wM b« ttrmlnaitd In 
Otctmb«n standards dtstgnattd for 
bnplimcnution monitoring wOi t>« ra> 
viewed every June for possible chang. 
esinsiatus. pageS. 



Accreditation ^ 
• Hospitals should not wait for the 
Agenda for Change Initiatrves to be 
implemented before they expand the»j^PubIIcatl6ns 



required characteristics of the Accredt- 
tathn Manual for Hospitals {AMH ), 
pago 10. 

• Health care organizalions are e»:cour- 
aged to report to the Food and Drug 
Administration all Incidents that Indi- 
cate detects in medical equipmont de- 
sign, page 5. 

Vk* "h Repeating 

• The Joint Conwnlssion reemphasizes 
its positions on the use ot preprinted 
niedtcal records and on delinquent 
medical records, page?. 



quality assurance activities. OrOleaiy 
comments on this In the 'PresKlenrs 
Column,* page2. 

Hospital Accreditation Program acaed- 
nation reports now Knk recommen- 
dations directly to the standards and 



The I988'edaion'of the AMH and a 
number 6! important "etJucationa! publi- 
cations are available, pages. 
'Proceedings ol an International sympo- 
sium on'qualrty assurance are availa- 
'ble, page 10. ' 



:bjocumentation of Gompliahcie With 
'Emergency Services' Stand^irds' 



£Kectrve' immediately, organizations wilt be 
expected to document th«ir compliance 
With Joint Commission standards that 
concern transfer of emergency patients 
from one hospital to another. The Joint 
Commissicn has intensified this aspect of 
its survey of hospital emergency services 
l)ecause ot an increasinq nunnbef ot mrrP 
plaints of inapofooriaie catipnt tran<rf<>r^. 

Although the Accreditath i Manual for 
Hospitals {AMH ) does not sr .»cir»cal!y refer 
to documentation requirements, compli- 
ance with Joint Cominiscion standards 
regarding transfer of emergency patients 
can adequately be assessed or5y through 
a hospitafs written records. For this rea- 
son, Joir4 Commissiort surveyors have 
been issued guideHhesUhat define com- 
pTtance wKh the transfe}' procedure stan- 



dards to Include thorough Oocumentalion 
of the process. Hospitats irxiSt also doc- 
ument the quality assurance methods they 
use to evaluate patient transfers. ' 

The relevar*t standards are found in 
tne 'Emergency Services' chapter of the 
AMH. The content of a hospiiaTs written 
transfer protocol is described in Required 
Characteristics ER.1.6 through ER.1.6 2.2. 
The new su^'eyo^ guidelines define full 
compliance with these required charac- 
teristics, and with the provision for qua My 
control In Required Characteristic ER8. 
t^.asfojlows: 

Document ^nlllal emergency care 
to stabilize the patient prior to 
the transfer. (ER.i.6.1: A hospital 
is capable of instituting essential 
(cof)ttnu«donp3go 3} 



ERIC 



445 



441 



President's Column 



•We're wailing to see whaJ the Joint Commfesbn does • i continue 
!o hear Ihs discjMteting refrain trono a number of hospitals as they 
QingerV Wroach their expanding quality assurance responsi- 
Milies. Deference couched In (iaution Is occasionany a sound 
approach but not In an environment where quafity of care eval- 
uation has become everybod/s business. Given the reaWies fac- 
ing hospials and physicians today, waiting for anybody is tanta- 
moorttoastrongdeathwish. ' y whu 

The Joint Commission-s Agenda for Change inJtialives are now 
wen undif way. The Department of '^search and Developmenl 
Sfprf^^ outstanding indrviduars: the Project 

Steertng Comrr^ttee Is fully operational: and the first four task 
torcM, supported by funding from the Robert Wood Johnson 
Foundation, have been appointed and art meeting. The task 

^Ji"^?^* *^ organizatior^ 
jwcaioff by lait summer, and neW t«»ilf)o In satecttd pBoi 
hosp«al$w«commence$hortiylhereaftor. ^ 

Thus, the Joint Commi'ssfon is moving, but hospitals shouW 
also oe moving. Neither the current nor the future quaWy assur- 
ance standards lue shrouded in mystery. These standards, which 
constitute the basic framework for the Agenda fcr Change 
mrtialives, corfJnue to., provide^ a^jcommonsense approach to 
proWem.»in!{lication>rid problem 7es6luiion. Yet today, only a 
handful of hospitals are In.full compliance with the requirements of 
thequaftyas^urancestandards. • . 

•TTje quaBty assurance standards are not thevinJd concoction of 
a sadistic bureaucrat Perhaps hospaals should forget for the 
moment thai-there Is a Joint Commission and instead make an 
. honest assessment of the real worW. Hospital mortality ftoures are 
' a«eadylnth*pubricdQmaio. These figures and other-measures of 
cai-ral outajme^vnll Increasingly be available to ihte^ested parties, 
inckxJingpurchas^rs ot care and the media. These figures do not 
represeitfwasures of ^aK/. but they v«n be widely consirueo as 
such.. And hospital reputations and paUent volumes wilt rise and fall 
on the basisof this numerical mcrass: i- . . • 

The big question for the Individual hospitaJ Is how well 
prepared I is to defend Itself. Will K be able to counter or explain 
misleading data or possibly accurate data that suggests sub- 
standard care? Sir;ple togic dictates that the hospiiars abiuty fo 
respond depends on whether or not it has an effective quality 
assurance systen>-a system that assures ongoing monitoring and 
wakjalion of Important aspects ot palfent care, Wentaicatfon of 
significant problems, and timely resolution ot those problems. 
Such a s>'stem significanih; incroases the Skelihood that the hosphal 
would know of Its problems before the govemmervt or the media did 
and that* woukl have actually addressed the problems rather than 
only have been able to oxplain them. 

The point I wish to make Is that quaKiy assurance today Is a self- 
interest Issue for hospitals. We care a great deal that hospitals be In 
cor;<>Bance with Joint Commission standards: however, our interest 
lies not in a paper exercise but rather in assisting hospitals to 
provide WglvquaHy care. HospiUIs shoukJ be ki chsroe of ther 
quaOy of care Issues. 

Standards compRarice requirements are going to get tougher. 
At »*Jly 1986 meeting, the Accreditation Commiilee re-noved 
from Implementation monitoring status a series of monitomig and 
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President's Coiumn (ccntinued) 

evabation standards thai cut a wide swath 
across medical staff, nursing, and anciiiary 
service responsMies. This was a diffi- 
cult dedsion because Joint Commission 
monitoring had revealed RtUe evidence of 
progress in the fiekJ. But |r»$tnjct/0nal ma- 
tedals arxJ educatlorvu seminari address- 
ing the monitoring and evaluation func- 
tions are now widely available. Thus, com- 
pliance is achievable, and compliance in 
this crKical area is something to be de* 
voully desired by hospitals. 

Not removed from Implementation 
monitoring status wtrt rotated ttarxJardt 
that requirt lh« uM ot quality asMranco 
findings In the ptrtodic roatdentiaitno 
process. Htrt too. progress In \h9 field 
has t>een negligible, but Instructional 
materials to support hospitals are stin 
being developed. Nevertheless, compli- 
ance with these standards Will also 
eventually be required, probably early in 
1909, . . , « -.^ 

The progressive enforcement of ex- 
isting quality assurance standards require* 
ments has more to do with effective Im- 
plementalion of the.Agenda for Change 
initiatives than any specific aspect of the 
project. The project tasks are designed lu 
increase the clinical empha&:s of the 
accreditd'lon process, to sharpen the 
focus on Important quality-related activi* 
tfes inihe organizatk>n. and to stress m 
importance of performance outcome:;. 
bott> organizational and clinical. The con- 
tent of the final product Is not known, and 
therein may lie the hesitancy that is afoot 
Inlhefiekl 

In broad perspective, however, the 
Agenda for Change initiatives are in* 
tended to lead to significant teHnements 
in the evaluation of oganizations and 



their efforts in providing high-quaOty care. 
The goa! is to devetop an improved meth- 
od of evaluation. But a method is only a 
method. And it will have httle meaning or 
impact in an unreceptive hospital environ- 
ment. 

Creating the right environment for 
quality assurance activities Is the hos- 
pitars respo nsibifity. And many hospitals 
have a grca t deal of work to do bef'^ *e that 
objective is met Adequate resources 
must be committed: up to 1% of the 
expenditurt budget is a good itartlrig 
pcim. Inttmal tysttmt fo AMurt conec* 
tlon, coordination, and rtporting of Moc- 
mation must be tstatovied. A quaHy 
assurance Information i,fttm must be 
developed or acquired so that the 
hosp4ai can become facile in Inteipretlng 
and managing cLnical data. Managerial 
competency at the departmental level 
must be assured. And finally, there must 
~be-an aggressive team-buIMing effort 
among management, the governing 
body, and the medcal staff,-' 

Once these tasks have been com- 
pleted, then it wiO be time to foctis on the 
nuances of the Agenda .for Change 
initialrves. In an kfeal world, the imple- 
mentation .of , these- Initiatives In 1990 
should be a remarkable non-event. For 
by 1990, at the level of the indtv'dual 
hospftal, the battle may have already been 
won or lost, tv^nhospilal organtzaik}ns 
shouU also heed these admonitions, for 
the same environmental pressures are no 
more than ons step removed from them 
asweOL 

The time for movement Is now. 

Dennis S. QLeary, 1^0 
PreskkJnt 



Documentation of Compiiance (continued) 



fdesaving measures and implementing 
emergency procedures that will mini- 
mize further compromise of the con- 
dition of any infant, child, or adult be- 
ing transported.) Surveyor Guide- 
line: The medical record shoukf 
contain documentation of the basis (or 
determining stabiTizatton of patients 
before transfer. This documentation 
must include 



a chronology of events that have taken 
place in the case 

measures taken or treatment Imple- 
mented 

a descdptk)n of the patient's response 
to treatment, and 

the results of measures that have 
been taken to prevent further dete- 
norat'on. 

(oontjnu0<ton p^9 4) 
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Documentation of Compliance (continued) 



• Prohibit arblirary transfers. (ER. 
1.62: Unless extenuating dfcvmstanc- 
es are documented in the patient's 
record, no patient is aroitrarily trans- 
ferred to another hospital if tha hos* 
pital where he is initially seen has the 
means for providing adequate care.) 
Surveyor Guideline: The hospl- 
tars transfer policy should stale th^t no 
pallenl Is transferred aibitrarily from the 
hospital to another facility before com- 
p!elion of emergency treatment If cmer« 
gency patient care can be provided 
adequately at the original hospiiaL 
Documentation in a sarrpt« ol •mer* 
gency patient records should bdicate 
that patients havo not bee'n trans* 
terred, for example, on tha basis of 

— abiWylo payor method of payment 

— the amount of time required for ^mer• 
gency ireatnr>ent 

— prognosis(eg.ascmicalortenninal) 

— immigration status- 
~"'?J5®^f*59^A?C§§^o[.0atfe'*a' origin; or 
— ""orinninal status. 

Document tbe consent of tha re- 
ceiving facility to accept tha pa- 
tient. (ERI.eZI: The patient Is not 
. transferred untH the receiving fadt/ 
,/ has consented to accept the patient 
and the patient is considered suffi- 
dently . stabilized for, transport.) 
. Surveyor ;GuIdelIne: The transfer 
of a patient rnay.be inklated before, b^t 
, not carried out untif after, the receiving 
\ , facility ^hiis.^nsented to accept the 
patient Acceptance should be docu- 
mented in the medicat record or in a 
register (ie. tog) that identifies 

— the patient 

— the receiving facilly 

— the consenting part/s name and posi- 
tion or responsbiUty, and 

— the date and time of the acceptance. 
The medicat record or register should 
Include documentationof 

— the Infonnation given to the receiving 
facility 

the suspected diagnoses 

— the patient's stabaized condition, and 

— • the name of the informant at the hos- 
pital that orfginalV received the patient. 
H the receiving hospital Is given med- 
ical information about the patient by 
someone other than the person 
who has requested the receivlrig hos- 
pital to accept the patient* both 



persons: names should be docu- 
mented. There should also be a writ- 
ten record of the medical inforn^ilon 
that was transmitted, and Information 
describing responsibility for the patient 
during transfer and transport lo the 
receMng facility. 

* Send medical Information with 
the patient (ER.1.622: Respond- 
bility for thb patient during transfer is 
established, and all pertinent rnedtcal 
information accompanies the patient 
being transferred) Surveyor Guide- 
line: At the time a patient is trans* 
ported" to another^ Jaoiity^ a K^iM, 
current medical record (or a copy ot K) 
accompanies the patient. 

It is accept^ie to send a summa^ of 

— all perlnert events 

— actions 

— diagnoses, and 

— treatment. 

The summary should include a written 
record of . 

— the authorization of thetransfer 

- the.receivlng hospitars acceptance of 
the transfer, arKf 

— the names of an personnel who were 
involved in the transfer. 

• Document quality control of 
patient transfers, (ERe,1: At least 
the following ^ quafity control .mech- 
anisms are established:.. . ER.8.i.5: 
Patient transfer Js carried, out, safely 
and in Accordance wittt a written trans- 
fer protocol.) " Surveyor Guideline: 
The hospftal documents the ongoing, 
systematic sun^eillance and review of 
emergencytransfers. The hospital per- 
forms this evaluation In order to deter» 
mine con)pliance with the transfer 
policy estabK^hed ir: accordance with 
ER.1.6 through ER.1.6^.2. The eval- 
uation Includes the review of the 
register, roster, medical records, and 
other documents, as appropriate for 
verifying at least 

— thenameofthepatienttransferfed 

the stabilization of the patient prior to 
transfer 

— the record of acceptance from the 
receiving hospital and the name of the 
person responsible for accepting the 
patient 

— a record of the Information sent with 
the patient (eg, a copy of the emer- 
gency service record), and 
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Bmentation of Compiiance (continued) 

ny unusual everts that occurred dur- Associate Director of the HospJal Aared- 
ig the transfer. Hation Program, at the corporate otfJce of 

westlons about patient transfers the Joint Commission on Accreditation of 
i be addressed to Hugh cmX MD» Hospitals. 

plementation Monitoring Policy 
langes 



t'mg in 1988. an starxfards that have 
designated lor Implementation monl- 
wtU be reviewed every Jur>e by the 
Commission's Accreditation Commit* 
"he Committee will Identify those stan- 
to removed from Implementation 
sring status, and these actions wIU 
le effective the following December 

he new policy was developed to 
i careful coordination and scrutiny of 
srds In Implementation monitoring 
. The decision to approve the new 
was madb at the «|uly meeting of the 
Citation Committee. 

tandards that are under implemen- 
monitoring are surveyed and are 
:t to recommendations In the accred- 
report but the rmdings do not affect 
credrtatlon decisiop. The Joint Conv 
»n initiated the' Implementation monl* 
system in 1965 to provide orgarii* 
s appropriate time* to adjust to new 
irds wKh which they might have 
ity attaining substantial ccmpllance 
fiateV. 

I it? July meeting, the Accreditation 
tittce determined that certain stan* 
now under Implementation monitor* 
'ill be cleared of that status on 
nbcr 31, 1987. These standards are 
in the /.meditation Manual for Hos- 
(AKIH) conccming the use of peer 
mendations in privilege OwEneation 
ose in the AMH and other standards 
lis that concem monitoring and 



evaluation of the quaWy qnrt appropriate, 
nessofcare. 

The revised drug usage evaluation 
standards that were added to the *Medlcal 
Stair chapter of the AAW (In its i986 
ed4lon) and standards requiring the use of 
quality assurance findings In the periodic 
reappointment process will be reviewed In 
June' '1988 for possible termination of 
Implementation monitoring status, simi* 
larly. standards on the use of quaMy 
assurance findings In competence assess- 
ment of health care personnel {Ambulatory 
Health Care Standards Manual), the recent- 
ly approved community mertal heanh stan- 
•dards {Consolidated Standards Manual ), 
and the general revisions in the hospk^ 
standards {Hospice Standards Manual) wHI 
also be reviewed at tfiat time. 

The annual review of standards In 
implementation monitoring status win be 
based on 

• Progress the field has made in Imple- 
menting the standards. This wffl be 
evakjated on the basis of the number 
of sup'eyed organizations failing to 
demonstrate substantial compliance 
w%h the standards in questioa 

* The availability of educational materials 
and programs to assist the field in 
implementing the standards. 
Questions about Implementation nxjni- 

toring should be addressed to Jannes W. 
Diltey, Director of the Department of Survey 
Validation, at the Joint Commission cor- 
porate office. 



port Device Failures to the FDA 



care organizations are encouraged 
' careful attention to the Food and 
Administration's (FDA) system for 
ing the pertormance of (Dedickl de- 
ind to report to the FDA aa Incidents 
ijicate defects In medical equipment 



design. Further, organizations that are con- 
sidering purchase of a new device should 
contact the FDA to seek Information about 
any problems with the device that other 
users have reported. 

(continutdon p3g» 6) 
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Assembly Bill No. 214 



CHAPTER 1225 

An act to amend Sections 1317, 1798, 1798.170, 1798.172, 1798.206, 
and 1798.208 of, and to add Sections 1317.1, 1317.2, 1317.2a, 1317.3, 
1317.4, 1317.5, 1317.6, 1317.7, 1317.8, 1317.9, 1317.9a, and 1798.205 to, 
th*^ Health and Safety Code, relating to hospital emergency medical 
treatment and patient transfer. 

(Approved by Governor September 27, 1987. Filed with 
Secretary of State September 27, 1987.] 

LEGISLATIVE COUNSEL'S DIGEST 

AB 214, Margolin. Hospital emergency patient transfers. 

Various provisions of existing law regulate hospitals and the 
treatment of patients. 

This bill would regulate the treatment of patients brought to 
hospital emergency rooms and the transfer of those patients to other 
medical facilities. It would prohibit basing an emergency patient's 
treatment on the patient's race, ethnicity, religion, national origin, 
citizenship, age, sex, preexisting medical condition, physical or 
mental handicap, insurance stains, economic status, or ability to pay 
for medicaJ services, unless the circumstances are medically 
significant to the provision of appropriate medical care to that 
individual. The bill would revise the definition of "emergency 
services and care" and "medical hazard" and define "consultation" 
and "within the capability of the facility." It would specify conditions 
lander which emergency medical patients may be transferred and 
procedures which may be followed. 

Tbc bill would specify under what conditions a hospital is obligated 
to accept the transfer of a patient, and would require a hospital that 
isjunable to accept the transfer of a patient, for whom it is legally or 
contractually liable, to make arrangements for the patient*s care. The 
bill would require receiving hospitals which do not accept transfers 
of, or make other appropriate arrangements for, certain medically 
stable padents for which they are contractually or statutorily 
obligated to providi3 care, to be liable, as specified. 

The biU would require hospitals to adopt policies and transfer 
protocols con'jistent with the bill and a hospital's compliance with 
specified procedures would be a condition of licensure or revpcation 
thereof. Violators could alsp be fined, as specified, for hospital' 
violations, and taking into account certain factors or have their 
emergency medical service permits revoked. This bill would also 
create certain civil actions, as specified, and exempt the health 
facility and specified health professionals fi-om liability for refusing 
to render emergency services under certain circumstances* -The' 
receiving hospital, and physicians, emergency room health 
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Ch. 1225 — 2 — 

personnel at the receiving hospital, and certified prehospital 
emergency personnel v/ould be required to report all apparent 
violations known to them to the State Department of Health Services 
for investigation. The bill world provide that a physician shall not be 
prevented from exercising professional judgment in conflict with 
certain state and local regulations under specified circumstances. 

Local emergency medical services agencies would also be 
obligated to mandate transfer protocols, guidelines, and agreements, 
as specified. These requirements would impose a state-mandated 
local program on these agencies. 

This bill would create new misdemeanors, thus imposing new 
duties upon local law enforcement agencies, thereby constituting a 
state-mandated local program. 

This bill would also provdde that the Governor shall request the 
federal government to credit certain monetary penalties against 
subsequent penalties assessed by the federal government and 
require the department to take certain actions to ensure that a 
specified cumulative maximum limit of fines assessed under state 
and federal law is not exceeded. 

Under existing law, the medical direction and manixgement of an 
emergency medical services system on the local levefis under the 
control of the medical director of the local emergency medical 
services agency. 

This bill would establish procedures for the medical director of a 
base station who questions the medical effect of a policy of a local 
emergency medical services agency to have a hearing on the matter. 

This hearing procedure would, impose a state-mandated local 
program. 

. The California Constitution requires the state to reimburse local 
agencies and school districts for certain costs mandated by the state. 
Statutory provisions . establish procedures for making that 
reimbursement, including the creation of a State Mandates Claims 
Fund to pay the costs of mandates which do not exceed $500,000 
statewide and other procedures for claims whose statewide costs 
exceed $509,000. 

This bill would provide that for certain costs no reimbursement is 
required By this act for a specified reason. 

Moreover, the bill would provide that no reimbursement shall be 
made from the State Mandates Claims Fimd for other costs 
mandated by the state pursuant to this act, but would recognize that 
local agencies and school districts may pursue any.available remedies 
to seek reimbursement for those other costs. ' 

The people of the State of California do enact as follows:. 

SECTION 1. SecUon 1317 of the Health and Safety Code is 
amended to read: . 
1317. , (a) Emergency services and care shall be provided to any. 
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person requesting services or care, or for whom services or care is 
requested, for any condition in which the person is in danger of loss 
of life, or serious injury or illness, at any health facility licensed under 
this chapter that maintains and operates an emergency department 
to provide emergency services to the public when the health facility 
has appropriate facilities and qualified personnel available to provide 
the services or care. 

(b) In no event shall the provision of emergency services and care 
be based upon, or affected by, the person's race, ethnicity, religion, 
national origin, citizenship, age, sex, preexisting medical condition, 
physical or mental handicap, insurance status, economic status, or 
ability to pay for medical services, except to the extent that a 
circumstance such as age, sex, preexisting medical condition, or 
physical or mental handicap is medically significant to the provisioa 
of appropriate medical care to that individual. 

(c) Neither the health facility, its employees, nor any physician, 
dentist, or podiatrist shall be held liable in any action arising out of 
a refusal to render emergency services or care if reasonable care is 
exercised in determining and treating the condition of the person, or 
in determining the appropriateness of the facilities, the qualifications 
and availability of personnel to render the services. 

(d) Emergency services and care shall be rendered without first 
questioning the patient or any other person as to his ability to pay 
therefor. However, the patient or his legally responsible relative or 
guardian shall execute an agreement to pay therefor or otherwise 
supply insurance or credit information promptly after the services 
are rendered. 

(e) If a health facility subject to this chapter does not maintain an 
emergency department, its employees shall nevertheless exercise 
reasonable care determine whether an emergency exists and shall 
direct the persons seeking emergency care to a nearby facility which 
can render th6 needed services, and shall assist the persons seeking 
emergency care in obtaining the sv.. vices, including transportation 
services, in every way reasonable under the circumstances. 

(f) No act or omission of any rescue team established by any 
health facility licensed under this chapter, or operated by the fedeml 
or state government, a county, or by the Regents of the University 
of California, done or omitted while attempting to resuscitate any 
person who is in immediate danger of loss of life shall impose any 
liability upon the health facility, the officers, ixiembers of the staff, 
nurses, or employees of the hea!th facility, including, but not limited 
to, the members of the rescue team, or upon the federal or state 
government or a county, if good faith is exercised. 

(g) "Rescue team," as used in this section, means a special group 
of physicians and surgeons, nurses, and employees of a health facility 
who have been trained in cardiopulmonary resuscitation and have 
been designated by the health facility to attempt, in cases of 
emergency, to resuscitate persons who are in immediate danger of 
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loss of life. 

(h) This section shall not relieve a health facility of any duty 
otherwise imposed by law upon the health facility for the designat on 
and training of members of a rescue team or f r the provision or 
maintenance of equipment to be used by a rescue team. 

SEC. 2. Section 1317.1 is added to the Health and Safety Code, to 
read: 

1317.1. Unless the context otherwise requires, the following 
definitions shall control the construction of this article: 

(a) "Emergency services and care" means medical screening, 
examination, and evaluation by a physician, or, to the extent 
permitted by applicable law, by other appropriate personnel under 
the supervision of a physician, to determine if an emergency medical 
condition or active labor exists and, if it does, the care, treatment, and 
surgery by a physician necessary to relieve or eliminate the 
emergency medical condition, within the capability of the facility. 

(b) ''Emergency medical condition" means a medical condition 
manifesting itself by aciite symptoms of sufficient severity (including 
severe pain) such that the absence of immediate medical attention 
could reasonably be expected to result in any of the following: 

(1) Placing the patient's health in serious jeopardy. 

(2) Serious impairment to bodily functions. 

(3) Serious dysfunction ot any bodily organ or part. 

(c) "Active labor" means a labor at a time at which either of the 
following would occur: 

(1) There is inadequate tim^. to effect safe transfer \o another 
hospital prior to delivery. 

(2) A transfer may pose a threat to the health and safety of the 
patient or the unborn child. 

(d) "Hospital" means all hospitals v^th an emergency 
department licensed by the state department. 

(e) *'State department" means the State De'^artment of Health 
Services. 

(f) "Medical hazard" means a material deterioration in medical 
condition in, or jeopardy to, a patients' medical condition or 
expected chances for recovery. 

(g) "Board" means the Board of Medical Quality Assurance. 

(h) "Within the capability of the facility" means those capabilitie.« 
which the hospital is required to have as a condition of its emergency 
medical services permit and services specified on Services Inventory 
Form 7041 filed by the hospital with the Office of Statewide Health 
Planning and Development. 

(i) "Consultation" means the rendering of an opinion, advice, or 
prescribing treatment by telephone and, when determined to be 
medically necessary jointly by the emergency and specialty 
physicians, includes review of the patient's medical record, 
examination, and treatment of the patient in person by a specialty 
physician who is qualified to give an opinion or render the necessary 
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treatment in order to stabilize the patient 

SEC 3. Section 1317.2 is added to the HealMi and Safety Code, to 
read: 

1317.2. No person needing emergency services and care may be 
transferred from a hospital to another hospital for any nonmedical 
reason (such as the person's inability to pay for any emergency 
service or care) unless each of the following conditions are met: 

(a) The person is examined and evaluated by a physician 
mcluding, if necessary, consultation prior to transfer. 

(b) The per:?on has been provided with emergency services and 
care such that it can be determined, within reasonable medical 
probability, that the transfer or delay caused by the transfer will not 
create a medical hazard to the person. 

(c) A physican at the transferring hospital has notified and has 
obtained cne consent to the transfer by a ohysician at the receiving 
hospital and confirmation by the receiving hospital that the person 
meets the hospital's admissions criteria relating to appropriate bed, 
personnel, and equipmept necessary to trea^ 3ie person. 

(d) The transferring hospital provides appropriate personnel and 
equipment which a reasonable and prudent physician in the same or 
similar locality exercising ordinary care would use to efiect the 
transfer. 

(e) All the person's pertinent medical records and copies of all the 
appropriate diagnostic test results which are reasonably available are 
transferred with the person. 

(0 The records transferred with the person include a "Transfer 
Summary'* signed by the transferring physician which contains 
relevant transfer information. The form of the "Transfer Summary" 
shall, at a minimum, contain the person's name, address, sex, race, 
age, insurance status, and medical condition; the name and address 
of the transferring doctor or emergency room personnel authorizing 
the transfer; the time and date the person was first presented at the 
transfening hospital; the name of the physician at the receiving 
hospital consenting to the transfer and the time and date of the 
consent; the time and date of the transfer; the reason for the transfer; 
and the declaration of the transferring i)hysician that the 
transferring physician is assured, within reasonable medical 
probability, diat the tra^^sfer creates no medical hazard to the 
^u^u^t Neither the transferring physician nor transferring hospital 
shall be required to duplicate, in the ."Transfer Summary," 
mformation contained in medical records transferred with the 
person. 

(g) The transfer conforms with regulations established by the 
state department. These regulations may prescribe minimum 
protocols for patient transfers. 

(h) Nothing in this section shall apply to a transfer of a patient for 
medical reasons. 

(i) Nothing in this section shall prohibit the transfer or discharge 
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of a patient when the patient or the patient's representative requests 
a transfer or discharge and gives informed consent to the transfer or 
discharge against medical advice. 

SEC. 4. Section 1317.2a is added to the Health and Safety Code, 
to read: 

1317.2a. (a) A hospital which has a legal obligation, whether 
imposed by statute or by contract to the extent of that contractual 
obligation, to any third-party payer, including, but not limited to, a 
health maintenance organization, health care service plan, nonprofit 
hospital service plan, insurer, or preferred provider organization, a 
coimty, or an employer to provide care for a patient imder the 
circumstances specified in Section 1317.2 shall receive that patient to 
the extent required by the applicable statute or by the terms of the 
contract, or, when the hospital is imable to accept a patient for whom 
it has a legal obligation to provide care whose transfer will not create 
a medical hazard as specified in Section 1317.2, it shall make 
appropriate arrangements for the patient's care. 

(b) A cc unty hospital shall accept a patient whose transfer will not 
create a medical hazard as specified in subdivision (b) of Section 
13175 and who is determined by the coimty to be eligible to receive 
health care services required imder Part 5 (commencing with 
Section 17000) of Division 9 of the Welfare and Institutions Code, 
unless tho hospital does not have appropriate bed capacity, medical 
personnel, or equipment required to provide care to the patient in 
accordance with accepted medical practice. When a county hospital 
is unable for any of these reasons to accept a patient v/hose transfer 
will not create a medical hazard as specified in subdivision (b) of 
Section 1317.2, it shall make appropriate arrangements for the 
patient's care. The obligation to make appropriate arrangements 
does HOC mandate a level of service or payment, does not modify the 
coimty's obligations under Part 5 (commencing with Section 17000) 
of Division 9 of the Welfare and Institution^: Code, and does not 
create a cause of action or lirait a coimty's flexibility to manage 
county, health systems within available resources, but {his flexibility 
shall not dimdnish . county'^ respoa^dbilities under Part 5 
(conunencing with Section 17000) of Division 9 of the Welfare and 
Institutions Code or the requirements contained in Chapter 2.5 
(commencing with Section 1440) . 

(c) When a patient is transferred pursuant to subdivision (a) , the 
receiving hospital shall provide personnel and equipment reasonably 
required in the exercise of good medical practice for the care of the 
transferred patient. 

(d) Any third-paity payer, including, but not limited to, a health 
* maintenance organization, health care service plan, nonprofit 
hospital service plan, insurer, preferred provider organization, or 
employer which has a statutory or contractual obligation to provide 
or indemnify emergency medical services on behalf of a patient shall 
be liable, to the extent of the contractual obligation, for the 
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reasonable- charges of the transferring hospital and the treating 
physicians for the emergency services provided pursuant to this 
article, except that the patient shaU be responsible for any deductible 
or copaynaent obUgation. Notwithstanding this section, ihe Uability 
ot a thurd-party payer which has contracted with health care 
prowders for- the provision of these emergency services shall be set 
by toe terms of that contract. Notwithstanding this section, the 
hability of a third-party payer that is bcensed by the Insurance 
U)mmi^oner or the Commissioner of Corporations and has a 
conbractual obhgatiori to provide or indemnify emergency medical 
services shall be determined in accordance with the terms of that 
-contract and shall remain under the sole jurisdiction of that bcensing 
agency. 

(e) A hospital which has a legal obUgation to provide care for a 
patient ss specified by subdivision (a) of Section 1317.2a, to the 
extent of its legal obUgation, imposed by statute or by contract to the 
l^*®"r °L '^on^ctual obligation and v/hich does not accept 
transfer of, or make other appropriate arrangements for, medically 
stable patients in" violation of this article or regulations adopted 
pursuant thereto shall be liable for the reasonable charges of the 
tr^ferrmg hospital and breating physician for providing services 

/rf T,!^^^^ provided by the receiving hospital. 

(f) Subdivisions (d) and (e) do not apply to county obUgations 
under Section 17000 of the Welfare and Institutions Code. 

(g) Nothing in this section shaU be inteipreted to require a 
hospitd to make arrangements for the care of a patient for whom the 
hospital does not have a iegai obligation to provide ca o 

SEC. 5. Section 1317.3 is added to the Health and Satety Code *o 
read: • . ' ' • 

1317.-3 ^a) As a condition of Ucensure, each hospital shall adopt, 
-m consultation wth the medical staff, poUcies and h-ansfer protocols 
consistent with this article and regulations adopted hereunder. ' 

(b) As a condition of licensure, each hospital shall adopt a policy 
prohibiting discrimination in the provision of emergency services 
and c^e based on race, ethnicity, religion, national origin, 
citizenship, age, sex, preexisting medical condition, physical or 
mental handicap, insurance status, economic status, or ability to pay 
for medical services, except to the extent that a circumstance such 
as age, sex, preexisting medical condition, or physical or mental 
handicap is medically significant to the provision of appropriate 
medical care to that individual. 

(c) As a condition of licensure, each hospital shall require that, as 
a condition of staff privileges, physicians who serve on an "oncall" 
basis to the hospital's emergency room cannot refuse to respond to 
a call on the basis of the patient's race, ethnicity, religion, national 
ongm, citizenship, age, sex, preexistiiig medical condition, physical 
or mental handicap, insurance status, economic stahis, or ability to 
pay for medical services, except to the extent that a circumstance 

-456 



ERJC 



452 



Ch. 1225 



— 8^ 



such as age, sex, preexisting medical condition, or physical or mental 
.handicap is medically significaiit to the provision of appropriate 
medical care to that individual. If a contract between a physician and 
hospital for the provision of emergency room coverage presently 
prevents the hospital from imposing those conditions, the conditions 
shall be included in the contract as soon as is legally permissible. 
Nothing in this section shall be construed as requiring that any 
physician serve on an "oncall" basis. 

(d) As a condition of licensure, all hospitals will inform all persons 
presented to an emergency room or their representatives if any are 
present and the person is unable to understand verbal or written 
communication, both orally and in writing, of the reasons for the 
transfer or refusal to provide emergency S'irvices and care and of the 
person's right to emergency services and care prio~ to transfer or 
discharge without regard to ability to pay. Nothing in this subdivision 
requires notification of the reasons for the transfer in advance of the 
transfer where a person is unaccompanied and the hospital has made 
a reasonable effort to locate a representative, and because of the 
periion's physical or mental condition, iibtification is not possible. All 
hospitals shall prominently post a sign in their emergency rooms 
informing the public of their nghts. Both the posted sign and written 
conmiunication concerning the transfer or refusal to provide 
emergency services and care shall give the address of the state 
department as the government agency to contact in the event the 
person wishes to complain about the hospital's conduct. 

(e) If a hospital does not timely adopt the policies and protocols 
required in this article, the hospital, in addition to denial or 
revocation of any of its licenses, shall be subject to a fine not to exceed 
one thousand dollars ($1,000) each duy after expiration of 60 days' 
written notice from the state department that the hospital's policies 
or protocols required by this article ai'e inadequate unless the delay 
is excused by the otate department upon a showing of good and 
sufficient cause by the hospital The notice shall include a detailed 
statement of the state department's reasons for its determination and 
suggested changes to the hospital's protocols which would be 
acceptable to the state department. 

(f) Each hospital's policies and protocols required in or under this 
article shall be submitted for approval to the state department within 
90 days of the state department's adoption of regulations under this 
article. 

SEC. 6. Section 13^7.4 is added to the Health and Safety Code, to 



1317.4. (a) All hospitals shall maintain records of each transfer 
made or received, including the "Memorandum of Transfer" 
described in subdivision (g) of Section 1317.2, for a period of three 
years. / ' 

(b) All hospitals making ori receiving transfers shall file with the 
state department annual reports on forms prescribed by the state 
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department which shall describe the aggregate number of transfers 
made and received according to the person's insurance status and 
reasons for transfers. 

(c) The receiving hospital, and all physicians, other licensed 
emergency room health personnel at the receiving hospital, and 
certified prehospital emergency personnel who know of apparent 
violations of this article or the regulations adopted hereunder shall, 
and the corresponding personnel at the transferring hospital and the 
transf-^rring hospital may, report the apparent violations to the state 
department on a form prescribed by the state department within 
one week following its occurrence. The state department shall 
promptly send a copy of the form to the hospital administrator and 
appropriate medical staff committee of the transferring hospital and 
the local emergency medical services agency unless the state 
department concludes that the complaint does not allege facts 
requiring further investigation, or is otherwise unmeritorious, or the 
state department concludes, based upon the circumstance of the 
case, that its investigation of the allegations would be impeded by 
disclosure of the form. When two or more persons required to report 
jointly have knowledge of an apparent violation, a single report may 
be made by a member of the teahi selected by mutual agreement in 
accordance with hospital protocols. Any individual, required to 
report by this section, who disagrees vwth the proposed joint report 
has a right and duty to separately report. A failure to report shall not 
subject the individual or institution to the penalties set forth in 
Section 1317.6. 

(d) No hospital, government agency, or person shall retaliate 
against, penalize, institute a civil action against, or recover monetary 
relief from, or otherwise cause any injury to a physician or other 
personnel for reporting in good faith an apparent violation of this 
article or. the regulations adopted hereunder to the state 
department, hospital, medical staff, or any other interested party or 
government agency. 

(e) No hospital, government agency, or person shall retaliate 
against, penalize, institute a civil action against, or recover monetary 
relief from, or otherwise cause any injury to a physician who refused 
to transfer a patient when the physician determines, within 
reasonable medical probability, that the transfer, or delay caused by 
the transfer, will create a medical hazard to the person* 

(f) Any person who violates subdivision (d) or (e) is subject to a 
civil money penalty of no more than ten thousand dollars ($10,000). 
The remedy specified in this section shall be in addition to any other 
remedy provided by law. 

(g) The state department shall on an annual basis publish and 
provide to the Legislature a statistical sunimary by county on the 
extent of economic transfers of emergency patients, the frequency 
of mfedically hazardous transfer^, the insurance status of the patient 
populations being transferred and all violations finally determix.ed 
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by the slate department describing the nature of the violations, 
hospitak involved, and the action taken by the state department in 
response. These summaries shall not reveal the identity of individual 
persons transferred 

(h) Proceedings by the state department to impose a fine under 
Section 1317.3 or 1317,6, and proceedings by the board to impose a 
fine under Section 1317,6, shall be conducted as follows: 

(1) If a hospital desires to contest a proposed fine, the hospital 
shall, within 15 business days after service of the notice of proposed 
fine, notify the director in writing of its intention to contest the 
proposed fine. If requested by the hospital, the director or the 
director s designee, shall hold, within 30 business days, an informal 
conferen^ ^, at the conclusion of which he or she may affirm, modify, 
or dismiss the proposed fine. If the director or the director's designee 
affirms, modifies, or dismisses the proposed fine, he or she sHall state 
with particularity in writing his or her reasons for that action, and 
shall immediately transmit a copy thereof to the hospital. If th.e 
hospital desires to contest a determination, the hospital shall inform 
the director in writing within 15 business days after it receives the 
decision by the director or director's designee. The hospital shall not 
be required to request an informal conference to contest a proposed 
fine as provided in this section. If the hospital fails to notify the 
director in writing that it intends to protest the proposed fine within 
the times specified in this subdivision, the proposed fine shall be 
deemed a final order of the state department and shall not be subject 
to further administrative review, 

(2) Jf a hospital notifies the director that it intends to contest a 
proposed fine, the director shall inmiediately notify the Attorney 
General. Upon notification, the Attorney General shall promptly 
take all appropriate action to enforce the proposed fine in a court of 
competent jurisdiction for the county in^which the hospital is located, 

(3) If a judicial proceeding is prosecuted imder the provisions of 
this section, the state department shall have the bm'den of 
establishing by a preponderance of the evioence that the alleged 
facts supporting tne proposed fine occurred, that the alleged facts 
constituted a violation for which a fine may be assessed under Section 
1317,3, 1317,4, or 1317,6, and that the proposed fine is appropriate. 
The state department shall also have the burden of establishing by 
a preponderance of the evidence that on appeal the assessment of 
the proposed fine would be upheld. If a hospital timely notifies the 
state department of its decision to contest a proposed fine, the fine 
shall not be due and payable unless and until the judicial proceeding 
is terminated in favor of the state department. 

(4) Actions brought under the provisions of this section shall be 
set for trial at the earliest possible date and shall take precedence on 
the court c lendar over all other cases except matters to which equal 
or superior precedence is specifically granted by law. Times for 
responsive pleading and for hearing the proceeding shall be set by 
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the judge of the court with the object of securing a decision as to 
subject matters at the earliest possible time. 

(5) If the proposed fine is disniissed or reduced, the state 
department shall take action inunediately to ensure that the public 
records reflect in a prominent mamier that the proposed fine was 
dismissed or reduced. " • 

(6) In lieu of a judicial proceeding, the state department and the 
hospital may jointly elect to submit the matter to binding arbitration. 
The parties shall agree upon an arbitrator designated from the 
American Arbitration Association in * accordance with the 
association's established rules and procedures. The arbitration 
hearing shall be set within 45 days of fiie parties' joint election, but 
in no event less than 28 days from the date of selection of an 
arbitrator. The arbitrator heanng may be continued up to 15 days if 
necessary at the arbitrator's discretion. The decision of the arbitrator 
shall be based upon substantive law and shall be binding on all 
parties, subject to judicial review. TTiis review shall be limited to 
whether there was substantial evidence to support the decision of the 
arbitrator. 

(7) Proceedings by. the board to impose a fine under Section 
1317.6, shall be conducted in accordance with the provisions of 
Chapter 5 (conunencing with Section 11500) of Part 2 of Division 3 
of Title 2 of the Government Code. 

SEC. 7. Section 1317.5 is added to the Health and Safety Code^ to 
read: 

1317.5. (a) All alleged violations of this article and the- 
regulations adopted hereunder shall be investigated by the state 
department. The state department, with the agreement of the local 
EMS agency, may refer violations of this article to the local EMS 
agency for investigation. The investigation shall be conducted 
pursuant to procedures established by the state department and shall 
be completed no later than 60 days after ihe report of apparent 
violation is received by the state department 

(b) At the conclusion of its investigation, the state department or 
the local EMS agency shall refer any alleged violation by a physician 
to a board of medical qualitj' assurance unless it is determined that 
the complaint is without a reasonable basis. 

SEC. 8. Section 1317.6 is added to the Health and Safety Code, to 
read: 

1317.6. (a) Hospitals foynd by the state department to have 
committed, or to be responsible for, a violation of the provisions of 
this article or the regulations adopted hereunder may each be fined 
by the state department in an amount not to exceed twenty-five 
thousand dollars ($25,000) for each hospital violation. However, with 
respect to licensed physicians, the board shall have sole authority to 
impose a fine. Fines imposed under this section shall not be 
cumulr ve. 

(1) . . determining the amount of the fine for r. hospital violation, 
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the state department shall take into account all of the following: 

(A) Whetiier the violation was knowing or unintentional, 

(B) Whether the violation resulted, or was reasonably likely to 
result, in a medical hazard to the patient 

(C) The frequency or gravity of the violation, 

(D) Other civil fines which have been imposed as a result of the 
violation under Section 1867 of the federal Social Security Act, 

It is the intent of die Legislature that the state department has 
primary responsibility for regulating tb^ conduct of hospital 
emergency rooms and that fines imposed under this section should 
not be duplicated by additional fines imposed by the federal 
government as a result of the conduct which constituted a violation 
of this section. To effectuate the Legislature's intent, the Governor 
shall inform the Secretary of the federal Departpient of Health and 
Human Services of the enactment of this section and request the 
federal department to credit any penalty assessed under this section 
against any subsequent civil monetary penalty assessed pursuant to 
Section 1867 of the federal Social Security Act for the same violation, 

(2) Physicians found by the board to have conutiitted, or to be 
responsible for, a violation of this article or the regulations adopted 
pursuant thereto are subject to .any and all penalties which the board 
may lawfully impose and may be fined by the board in an amount 
not to exceed five thousand dollars ($5,000) for each .violation. The 
board may impose fines when it finds any of the following: 

(A) The violation was knowing or willful, 

(B) The violation was reasonably likely to result in a medical 
hazard. 

(C) There are repeated violations. 

The board shall take into account all of these factors when 
determining the amount of the fine. Fines imposed under this 
paragraph shall not duplicate federal fines, and the board shall credit 
any federal fine against fines imposed under this paragraph. 

(3) There shall be a cumulative maximum limit of thirty thousand 
dollars ($30,000) in fines assessed against either physicians or 
hospitals und^r this article and under Section 1867 of the federal 
Social Security Act for the same circumstances. To effectuate this 
cumulative maximum limit, the state department shall do both of the 

' following: 

(A) As to state fines assessed prior to the final conclusion, 
including judicial review, if available, of an action agJiinst a hospital 
by the federal Department of Health and Human Services under 
Section 1867 of the federal Social Security Act, (for the same 
circumstances finally deemed to have been a violation of this _,/ticle 
or the i3gulations adopted hereunder, because of the state 
department action authorized by this article), remit and return to 
the hospital within 30 days after conclusion of the federal action, that 
portion of the state fine necessary to assure that the cumulative 
maximum limit is not exceeded. 

ERIC -^bj. 
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(B) Immediately credit against state fines assessed after the final 
conclusion, including judicial review, 4f available, of an action against 
a hospital by the federal Department of Health and Human F ^ces 
under Section 1867 of^ the federal Social Security Act, which results 
in a fine against a hospital (for the same circumstances finally 
deemed to have been a violation of this article or the regulations 
adopted hereunder, because of the state department action 
authorized by this article), the amount of the federal fine necessary 
to asisure the cumulative maximum limit is not exceeded! 

(b) Any nospital found by the state department pursuant to 
procedures established by the state department to have comniitted 
a violation of this article or the regulations adopted hereunder may 
have its emergency medical service permit revoked or suspended by 
the state department. 

(c) Any administrative or medical persomiel who knowingly and 
intentionally violates any provision of this article, may be charged by 
the local district attorney with a misdemeanor. 

(d) The penalties listed in subdivisions (a) , (b) , and (c) , shall only 
be applied for violations of Section 1317, 1317.1, or 1317.2. 

(e) Notification of each violation found by the state department 
of the pro visions of this article or the regulations adopted hereunder 
shall be sent by the state department to the Joint Conmussion for the 
Accreditation of Hospitals, and state and local emergency niedical 
services agencies. 

(f) Any person who suffers personal harm and any medical facility 
which suffers a financial loss as a result of a violation of this article 
or the regulations adopted hereunder may recover, in a civil action 
against die transferring hospital or responsible administrative or 
medical personnel, damages, reasonable attorneys* fees, and other 
appropriate relief. Transferring hospitals from which inappropriate 
transfers of persons are made in violation of this article and Ihe 
regulations adopted hereimder shall be liable for the normal charges 
of the receiving hospital for providing the emergency services and 
care which should have been provided before transfer. Any person 
potentially harmed by a violation of this article or the regulations 
adopted hereimder, or the local district attorney or the Attorney 
General, may bring a civil action against the responsil3le hospital or 
administrative or medical personnel, to enjoin die violation, aiid if 
the injunction issues, a court shall award reasbnable attorney's fees. 
The provisions of this subdivision are in addition to other civil 
remedies and do not limit the availability of the other remedies. 

(g) Neither die health facility, its employees, nor any physician, 
dentist, or podiatrist shall be liable in any action arising out of a 
refusal to render emergency services or care if the refusal is based 
on thecletermination, exercising reasonable care, that the person is 
not suffering from an emergency medical condition, or that the 
health facility does not have the appropriate facilities or qualified 
persoxmel available to render those serxices. 
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SEC. 9. Section 1317.7 is added to the Health and Safety Code, to 
read: - 

1317.7. This article shall not preempt any governmental agencies, 
acting within their authority, from regulating emergency care or 
patienif transfers, including the imposition of more specific duties 
consistent with the requirements of this article and its implementing 
regulations. Any inconsistent requirements imposed by the Medi-Cal 
program shall preempt the provisions of this article with respect to 
Medi-Cal beneSiciaries. To the extent hospitals and physicians enter 
into contractual relationships with government^ agencies which 
impose more stringent transfer requirements, those contractual 
agreements shall control. ' 

SEC. 10.^ Section 1317.8 is added to the Health and Safety Code,' 
to read: 

1317.8. If any prr^dsion of this r^icle is declared unlawful or 
unconstitutional in any judicial action, the remaining provisions of 
this chapter shall remain in effect. 

SEC. 11. Section 1317.9 is added to the Health and Safety Code, 
to read: * v " 

1317.9. The state department shall adopt on an emergency basis 
regulations to implement the provisions of this article by July 1, 1989. 

SEC. 12. Section 1317.9a is added to the Health and Safety C(!>de, 
to read: 

1317.9a. This article shall not be construed as repealing Section 
2400 of the Business and Professions Code. Nothing in Sections 1317 
to 1317.9a, inclusive, and Section 1798.170 shall prevent a physician 
from exercising his or her professional judgment in conflict with any 
state or local regulation promulgated under these sections, so long as 
the judgment conforms with Sections 1317, 1317.1, and 1317.2, except 
for subdivisior (g) of Section 1317.2, and acting in compliance with 
the state or local regulations would be contrary :o the best interests 
of tlte patient.' * / 

SEC. 13. Section 1798 of the Health and Safety Code is amended, 
to read: ^ i - 

■ 1798. (a) The medical direction and m^agement of au 
emergency medical services system shall be under* the medical 
control of the medical director of ihe local EMS agendy. This medical 
control shall be maintained in the following manner: 

(1) Prospectively by written medical policies and procedures to 
provide standards for patient care. . ' ■ ' 

(2) Lnmediately by direct voice communication bebveen. a 
certified EMT-P or EMT-II and a base hospital emergency physician 
or ?n authorized registered nurse and, in the event of temporary 
unavailability of voice contmunications, by utilization by an EMT-P 
or EMT-ir of authorized, written orders and policies established 
piu'suant to Section. 179&4* ' • . : - . i-. 

(3) Retrospectively by means of medical audit of field care and 
continuing education. . " • ' ^ • . j 
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(b) Medical control shall be within an EMS system which 
complies with the minimum standards adopted by the authority, and 
which is established and implemented by the local EMS agency. 

(c) In the event a medical director of a base station questions the 
medical effect of a policy of a local EMS agency, the medical director 
of the base station shall submit a written statement to the medical 
director of the local EMS agency requesting a review by a panel of 
medical directors of other base stations. Upon receipt of the request, 
the medical director of a local EMS agency shall promptly convene 
a panel of medical directors of base stations to evaluate the written 
statement. The panel shall.be composed of all the medical directors 
of the base stations in the region, except that the local EMS medical 
director may limit Uie panel to five members. 

This subdivision shall be operative only until the authority adopts 
more comprehensive regulations that supersede this subdivision. 

SEC. 14. Section 1798.170 of the Health and Safety Code is 
amended to read: 

1798.170. A' local EMS agency may develop triage ana transfer 
protocols to facilitate prompt delivery of patients to appropriate 
designated facilities within and without its area of jurisdiction. 
Considerations in designating a facility shall include, but shall not be 
limited to, the following: 

(a) A general acute care hospital' consistent ability to provide. 
oncaU physicians and services for all emergency patients regardless 
of ability to pay. 

(b) The sufficiency of hospital procedures to ensure that all 
patients who come to the emergency department are examined and 
evaluated to determine whether or not. an emergency condition 
exists. 

(c) The hL ,pital*s compliance with local EMS protocols, 
guidelines, and transfer agreement requirements. 

SEC. 15. Section 1798.172 of the Health and Safety Code is 
amended to read: 

1798.172. (a) The local EMS agency shall establish guidelines and 
standards for completion and operation of formal transfer 
agreements between hospitals with varying levels of care in the area 
of jurisdiction of the local EMS agency, consistent with Sections 1317 
to 1317.9a, inclusive, and Section 1798. Each local EMS agency shall 
solicit and consider public comment in drafting guidelines 'and 
standards. These guidelines shall include provision for suggested 
written agreement'^ for the type of patient, necessary initial care 
treatments, requirements of interhosjpital care, and associated, 
logistics for tramfer, evaluation, and monitoring of the patient. , 

(b) Notsvithstanding the provisions of subdivision (a), and in 
addition to ilie provisions of Section* 1317, a general acute care 
hospital licensed under Chapter 2 (commencing with Section 1250) j 
of Division 2 shall not transfer a person for nonmedical reasons to' 
another health facility unless that other facility receiving tfie person 
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agrees in advance of the transfer to accept the transfer. 

SEC. IG. Sectior i798.205 is adiled to the Health and Safety Code, 
to read: 

1798.205. Any alleged violations of local EMS agency transfer 
protocols, juidelines, or agreements shall be evalu?' ed by the local 
EMS agency. If the local EMS agency has concluded that a violation 
has occurred, it shall take whatever corrective action it deems 
appropriate within its jurisdiction, including referrals to the district 
attorney under Sections 1798.206 and 1798.208, and shall notify the 
State Department of Health Services that a violation of Sections 1317 

• to 1317.9a, inclusive, has occurred. 

SEC. 17. Section 1798.206 of the Health and Safety Code is 
amended to read: 

1798.206. Any person who violates this part, the rules and 
regulations adopted pursuant thereto, or county ordinances adopted 
/pursuant to this part governing patient transfers, is guilty of a 
1. ^emv'*anor. The Attorney General or the district attorney may 
prosecute any of these misdemeanors which falls within his or her 
jurisdiction. 

SEC. 18. Section 1798.208 of the Health and Safety Code is 
amencled to read: 

1798.208. Whenever any person who has engaged, or is about to 
engage, in any act or practice which constitutes, or will constitute, 
a violation of this part, the rules and regulations promulgated 
pursuant thereto, or local EMS agency protocols, guidelines, or 
transfer agreements mandated by the state, the superior court in and 
for the county wherein the acts or practices take place or are about 
to take place may issue an injunction or other appropriate order 
restraining that conduct on application of the authority, the Attorney 
General, or the district attorney of the county. The proceedings 
under this section shall be governed by Chapter 3 (commencing 
With Section 525) of Title 7 of Part 2 of the Code of Civil Procedure, 
^ except that no undertaking shall be required. 

SEC. 19. No reimbursement is required by this act pursuant to 
Section 6 of Article XIII B of the Califoniia Constitution for those 
costs which may bo incurred, by a local agency or school district 
because this act creates a new crime or infraction, changes the 
definition of a crime or infraction, changes the penalty for a crime 
or infraction, or eliminates a crime or inft-action. 

Moreover, no reimbursement shall be made from the State 
Mandates Claims Fund pursuant to Part 7 (commencing with 
Section 17500) of Division 4 of Title 2 of the Government Code for 
other costs mandated by the state pursuant to this act. It is 
recognized,, however, that a local agency or school district may 
pursue any remedies to obtain reimbursement available to it under 
Part 7 (commencing with Section 17500) and any other provisions of 
law for those other costs. 
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Screening Out the Poor 

Could a Sooth Texas hoy's Lite Hive Been Saved? 

ByBiUAdUr 



JUST AFTER 4 A.M. on Satw^, 
D«c«inbtr 30. tk op«rilor c« ducy 
•t Surr CouMY McoMfW Hofpical 
!a Rio OrMde Oiy ^tftkhtd an 
vnbttUacc to Kom, 14 milet lo the 
west. !a rapoMC to « oOl fram a clinic 
lo Ciudad Oucmro. Mexico. ■ nrartry 
batkf (own.TlieMrMaithccltff/jtoU 
the ditpMcbcr a ycvt^ inaa had a 
fumhoc woMfid ia Kb bead, She utd her 
clinic's MnbuUnce could take die yo^ 
iTun at (u aa Roma, where he could 
be pkkcd up and ddivcitid to Sun 
Coowy Mcmorul, the doiest hotpital, 
lite cii] td oCTa chdn of evtiut over 
the next ei|ht hours duriai whkh at least 
one ho^pJuJ - McAllc« Medical Ccfttcr 
-•PtMfoaly broke state rnd Tedcral 
Uwt and misuMd another lo. avoid 
ccooomic toa — even while the hofpitji 
wu aware that a boy who needed the 
spcciAlued tfcatmeot it could prtnide 
lay ilyit^ 00 a table In an ill-equipped 
cmcr jcncy room only 40 miles away. 

While ihe Rio Cranie Valley, with 
iu thronic hi|h uncmploymenl anj low 
ixx bue, hat special problems meeting 
(he health care needs of its poor people, 
the resolution of the central isoie here 
- serving the public good, versus, in 
pie words of one administrator for a 
gunt hosi^til chain, "our rtd«tciary 
rcs>ons«bU)ty lo our icvcstors ** — could 
have implicationi for Indigent heahh 
care niuonwide. 

THE SIDE OF the nmd along U.S. 
Highway 83. which snakes 
tlong the liver from RioCnnde 
Ciiy to Roma, is covered %vith dense 
brush and mcsquite. When the Siair 
County ambulance driver and anendini 
arrived to mtie the connecllon with the 
Mexican ambulance Guerrero, 
they found a tall, skinny IS-ycar-old 
with long, black hair and a thin mmtache 
slipping In and out of coMdouaneu, By 
6 a.m. the youth, a high school studcv 
from ZapMa named Cailoa Caitia, l^y 
writhing 00 aa'cmcrgcacy room table 
« the hospital with a buUct lodged la 
(he left side of his brata. Carloa had shot 
hjnself behind his (jghc.car while 

BiU Adltr U a frttlance writer tiving 



pliyiag «Ml ■ ^<«liber piMol. 

Once the doctors at Stwr County 
Meaaorial had cfcaiwd the wo^, 
hookad Carioa wp to a« oxyiM tMik and 
iatnvcMW teb«, md takes Xnya, 
^ wai litfa olaa they oovld do, -nicy 
nply lackid tt^ tvftt^ and the 
laeflitiea at tfK 4<H»d hoapkal to save 
Carloa'a life. He waa bow nearly 
comMose and was bkc^ing imemally. 
If he were to lire, he would need braii\, 
surgery Immediaiely, He Medad to be 
transferred to a trauma ceoer « a 
hospital such as the neaitr/ McAllen 
Medical Center, whkh specl^iies ia 
serious ii^juiy casa. 

For three hours after Carlos arrived 
' at Starr County Memorial, the nursing 
supervisor there pleaded %viUi the larger 
hospitals in the Valley to admit the 
uninsured boy for surgery. But none 
would accept him. The closest 
neurosurgeon available was 40 miles 
away in McAJkn. McAllen Medical 
Cemer, the largest of the area hospitals 
and the one to %thich Starr County 
physicians usually refer patients, said 
no. Why? "They nsked roe if the patient 
had any insurance." said Clo Jamandre, 
the nurse. "When 1 said no, they told 
me there were ik> ICU (Intensive Care 
Unit) beds available.*" 

Jamandre tried the other hospitals - 
Rto Grande Regional tn McAUen, 
, Valley Baptist In Hirllngea, and 
Brownsville Medical Center, all of 
which refused to admit Carlos, 

Since the adoption of the Tcxu 
Cbnstimtion la tS76, the responsibility 
of health care for the state's poor people, 
or ""paupers,** has rested.wtth the 254 
counties in Texas. But the level of 
responsibittty for the counties was never 
clcirty defwd In the Comtiiution or the 
courts, and neither was the term 
"pauper,** The state's resulting record 
of providing health and human services 
to iu Indigent population hu roi been 
exemplary. (TexM currently ranks 46(h 
in the nation in AFDC and Medicaid 
funding, according to a recent 
Chiklren'a Oefenae Fund report.) 

After die 1983 acssioa of the Texas 
Legislature, auie leader* appointed , a 
Task Force on Indigent Heahh Care, 
chaired by Helen Farabee of Wichita 
Falls, lu iu December 1984 itfZ^U the 



task force r x omro e* i6><,a packane of 
iMdmark reform which ic 70* iMia. 
Wun p«sse^ to apsdal r.iaion k i4ay 

A»o^-W^ »< of 
hr 'i4d waa 

an amsfior loniiul 

orHce]di& iitrMk; 

OjtjjJ«ttbfc..^JlOWitu'^''^^ 

1963, the Hoapitrl 'fmahr Ammi- 
meals, war/ hnttM to cvdaw the 
prtctioe cr pMlea. "dio^ r - dtt 
iMdicaUyinapprapriNietrMk ^,«nally 
from private, for-proflt hoMkals to 
public Mitiet. of critic^ ill patkatt 
who are ik^Me to'pey *of tftaUDcnt, 

7hcnilctreqc!*;al]|ie fMcdhorpMi 
» Texu to tnnsfer satienu from 
physician to physician, u >eU as from 
hospital to hospital. But i^U wtU< 
iMcnded law has created a crveUy fn«ic 
PfoMem for p*,i*ic hospiuls and tnjiy 
Indjgcal paticnu, 1 ; has spawned the new 
p he n om en on of what docloo and adtoin- 
btralon Itt non-profit hospiuls call 
'revtrK Aimping,** whereby uainsured 
Mticau are rcftised admission to private 
hospitals for economic reasons, 

J oel Allison, the chairman o^ the 
Texas AssociUon of Public and Hon* 
profit Hospiuls, and the administrator 
of Northwest Texas Hosplul in Ama< 
nllo, says reverse dumping U **perhaps 
something that was not anttciptied under 
the transfer act. However, I think we 




\^ ZATATA 

cucJtncto^V 



can anticipate it becoming major issue 
because the health care system today is 
so economically driven." 

**Siftce the trsmfer act came in,** uys 
Dr. Tony Falcon w ho has a futuly 
practice in Kio Griode City and who 
ta on the staff at Starr County Memorial, 
**we not only have to get approval frorj 
iSe physician who Is going to accen the 
patient, but we have to get the adminis* 
tritlve OK as weU. What's happening, 
and rve seen it happening*, is that 
hospitala are using the law to Kreen out 
the aon^ying patienu.*' 

TEXAS OeSCfWER • 
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• There U a law 'in Teut m^uch 
prohibits ''waUet-bio^tiet,'* ordticriini* 
natioo ataiaal pooripeople feq|uiriii| 
emertexy roedKal » rvkei. Ibe law, 
enacted in 1989, iti t, ill pact: "No 
ol5cer or em ploye e k menbcr of a 
general hoipital me^ al Kaff . , . shall 
de'>y em er gency tu^ncu . ; . to a^ 
person uiagnowid by ■ liocaicd phyti* 
ciao at requiring e n i cig co cy lervkat 
because the person it ui^bk 10 calabliih ' 

his ability to pay for t!c icrvices ** 

The statute carriea criaainal penalliea 
and could also lead to sn i pe ns io n and 
lot revocation of a boc^tal's.Ucenae', 
according to Texas Dqtaitmeot of 
Health attorney Susan Sieeg. Maurice 
Shaw, head ofTDH's hospital Uccasing 
aad certificatioo division* told the 
Obitnnr that "in my opinion, McAllen 
Medical Center violated the law. If they 
ask aboitt losunoce and turn him down, 
that means they're refusing him because 
-of his inability to pay." McAllen 
Medical Center admimstra'or John 
Mims uid the decuion not to admit 
Carlos Garcia was not related to his 
ability to pay bu; rather was due to a 
lack or.*pace in the intensive care unit. 
Shaw said the U.S. Health Care Financ- 
ing Administration, which oversees 
Medicare contracts with ho^tals, has 
also indicated to' him that McAllen 
Medical Center "wm not in corr^li- 
ance" with Medicare regulations. A 
spokesmen for the federal agency de- 
clined to comment on the case Addt* 
liorviJ questions have also been rai^ 
about Ahelher the hospital vi(^tcj the 
federal HiII-Burton program, v;hich 
provides that a hos|»tal must offer free 
or low<o$t care fo poor persons if it 
leceived federal funds for construction. 



THE GARCIA FAMILY moved to 
Zapata, a town of 9.500 people 
about 50 miles south of Laredo, 
from Cntdad Guerrero when Carios wts 
13. Carlo^'s parents anJ five brothers 
and Sisters live in a small. tk!y house 
on a comer lot a block off the main 
highway running throu^ town. Maitui 
Garcu ^ the father, works as a day 
laborer when work is to be found; 
Maria, the mother, is a janitor at the 
Zapau Health Clinic. Family photos 
a/lom the walls: a framed picture of 
Carlos —wearing dark sunglasses and 
a broad smile — and his two-year*old 
nephew sits atop the television set in the 
living room. 

Carlos*s ambitions were modest, his 
parents said. He wanted to earn enough 
money to buy himself a car. He liked 
watching football on tele^dsion, :inkep 
ing with cars, and dancing. It was for 
a dance Carlos was readying himsel f on 
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MeAUenMiOeal Cater ' 
this afternoon, Trtday,; December 19. 
There was, after all, reason to celebrate: 
school bad just recessed for the Christ- 
mas holidays. 

^Carlos had hurried to his cousin's 
bouse after school; where he 
customarily waited for his mother to 
pick him up after she got off work This 
day Carlos asked his mother to slop off 
on the way home at the dry cleaner's, 
where he had left a borrowed tuxedo 
for pressing. On Saturday, he planned 
to wear it to a friend's quinceanera 
(sweet IS party). 

But tom'ght, he and his cousin, also 
named Carlos, and another friend, were 
gnng to a dance hall in Guerrero. They 
planned to spend the night there at 
Carlos's grandmother's house. His 
friends picked up Carlos aboit 6 on 
Friday evening, just as Martin Garcia 
returned home from work. After a 
couple hours of datKing and drinking, 
the boys decided to '*cr\u$e" downtown 
Gjerrero for awhile. Around midnight, 
they dropped in for a bite to eat at thr 
house in wt^ Carloc was raised, anj 
which the bmily still mainuins. There 
Carlos found the pistol, which he and 
his friends began {Haying with. A short 
while later, they left, Carlos still 
carrymg the gun/ They arrived at 
Carlos*s grandmother's house around 2, 
exhausted but in good spirits after a 
night M the town. The two others went 
inunediately to bed; Carlos, not yet tired 
enou^ to sleep, and perhaps enjoying 
the intoxicating feci of the drink and the 
gun. again pulled out the weapon. At 
3 a.m. lus friends were awakened by 
a single shot. 

ON DECEMBER 19, less than 24 
hours before Carlos's mishap, 
McAllen Medical Center had 
stopped accepting Medicaid and 
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uninsured transfer patients. John Mims. 
the hospital's administrator, told the" 
McAllen Monitor the ttale and federal 
governments' "stream-lined" methoc^ 
of reimbursement for indigent care were 
to blame for the policy, specifically t*'e 
revamping in I9S3 of Medicare p*^ 
ments coupled with similar, more recent 
changes in the state-administered Medic- 
aid program. In the past hospitals were 
reirribursed by Medicare and Medicaid 
for each day a patient stayed. The 
incentive was to keep the patient longer 
— the longer the stay the more money 
for the bmpiu!. Now the opposite is 
true. 

Under the Social Security Amend- 
ments of 1983, Medicare pays a fixed 
amount for each patient, based 
diagnosis. Theoe are hundreds of atego* 
ncs of illness, known as Diagnosis- 
Related Groups, or DRGc. Each DRG 
has an assigrved dollar value — bke a 
menu — aiKl each patient is tagged at 
the hospital door. (In Teus, the Depart- 
ment of Human Services in September 
instltutnl a similar Medicaid system, 
though the fixed amounts are different.) 
The.'e is no adjustment for severity of 
illness; pneumonia has a set prKc. 
whether the patient stays two days or 
two weeks. If a hospital can treat the 
pe:ient for less than the set price, it 
keeps the ejitra money. But If the 
hospital spends too much on treatment, 
it eats the difference. 

By the time O**ios Garcia came 
knocking with a bullet in his brain. 
McAllen's Mims had decided he could 
swallow no more. "Medicaid really 
messed us up,*' Mims said. "We take 
a trrinendous loss on transfers and 
simply cannot take these muttt-millico 
dollar hiu any more." Mims said »he 
hospital lost $1 .087,000 last year on 397 
Medicaid and uninsured transfer pa- 
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tiraii. BvM »o, Min* acvaiowkdted 10 
, fje ObMrwrr. ihr, mbtd hoipitil stiU 
Vttnwd a pco6< Ian yetr for in new 
owner, Vwttnd Heshh Senrkc*, Inc.. 
of Xiif of PniMtt. Pi. 

Voier fire from pkytickm throc^ 
OM the Valley >-i«ho caa^UDed ihat 
tte new piMft would iocrtaae their 
BM^rKticc iawfaace nae^ because it 
forood Ocm 10 pcrfbnn higb-ritk proce- 
Ams diey fonaaiy ^nned out to 
ifedaUM. aod becMae k denied p«> 
QeMs auch as Carioa the bcx eatv 
poaaabk -> Mima lodnded m die 
aiddk of Fcbniaiy die oo-iMoaDce 00- 
tfamfcr policy. 

i By 'fwd-oiomiji( .oq Saturday, ~ Dc 
ccirber 20, two dunp were apparent 
to die doctor! trendag Cartoa Garcia in 
die cme r yncy room of Starr County 
Mea>ona] Hoqntal. Hrst, if Orloc were 



to have any chance of Urvivinf, he 
needed neuroaurseiy 'to relieve d»c 
pftsaure from bleedn^ in hit head. 
Second, die hoapittl dHC could provide 
die treatment .he needed would oot 
voluntarily admit him. It was time to 
*nake a decision. 

'*At due point, it didn't matter what 
die (txaotfer) law said or didn't say, 
because diat kid waa goona die on us 
here," said Dr. Falcon, one of three 
physicaas in dw c wgency room. He 
mi|ht die in McAOcn br« he's toiof lo 
have k better chance over diere widi die 
pfoi^ ^spedalte nd die proper eqrip* 

**And so the decision we made was 
to tdl die ftmily,- 'lock, diey won't 
accept you at McAllen if we transfer 
him, aod we can't heip you here. Your 



oo!y chance is for us to rdease him and 
for you to request ambulance service to 
die e mcrf cncy room at McAUen.' ** 

At about !! a.m., widi oxygen and 
IVs stiU hooked^ to him. Carioa was 
taken by ambiUance — wtdi his family 
following iu a station wagon ~ to 
McAUen Medical Center. He reraaixd 
stable on me trip. When he arrived at 
the emergency room, the hospital bad 
no choice but to admit him. 

Carid* wu operated on two hours 
after he amved in McADen; but by dKtt 
hH slipped into a coos from which he 
was never to awake. Four days later 
Maitin Garcia signed a >jrmaulhoriting 
die ho^Htal to disconnect his sor. t.-om 
die bf^suppbrt machine: At II am. 
on Chfistmas Eve. Carlos Gaida was 
pronounced dead. □ 
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